United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 
r District of Columbia 

\ . \ OCTOBER TERM, 1934 


No. 6337 


ENXALLS WAGGAMAN, PETI 

I 7 


GUY T. HELVEEING, COMMISSIONER OF INTER¬ 
NAL REVENUE. 


AlfD 


No. 6338 


FLOYD P. WAGGA^FAX, PETITIONER, ^ 


GFY T. HELVERIXG, CO.MMISSIOXER OF INTER¬ 
NAL REVENUE., 


APPEAT. FROM TFTE BOARD OF TAX APPEALS. 


FILED OCTOBER 13, 1934. 


PRINTED DECEMBER 21. 1934 






United States Court of Appeals for the 

District of Columbia ! 

i 

OCTOBER TERM, 1934 j 

No. 6337 I 


EXXALLS WAGGAMAX, PETlTIOXltK, 


vet\^u,s 


COM.MISSIOXEK OF IXTEKXAL REVti 

RESPOXDEXT. 


XUE, 


AND I 

No. 6338 

FLOYD P. WAGGAMAX, PETITlOXljK, 

versus | 

COMMISSIOXER OF IXTERXAL REVEjxUE, 

RESPOXDEXT. I 


ox PKTITION TO IIEVIEW THE DECISION OF THE UNI1|ED STATES 

BOARD OF TAX APPEALS. ! 


INDEX. 


Ordinal Print 


Docket Entries No. 61244. | 1 1 

Docket Entries No. 61245 . I :> 4 

Petition 'So. (51244 . | 5 (5 

Ansu'er No. 61244 . i 12 V.l 

Aineiuleil Answer No. (51244. i l.’> 11 

I’etition No. 61245 . j 17 17 

Answer No. 61245 . 124 24 


Judd & Detweiler (I.nc.), Printers, Washington, D. C., Nove.m 


BER 5, 1054. 


—5G17-C 









11 


INDEX 


Original 


Aiufiuled Answer No. (>12-ir». 1*5 

Fiiiflin^rs of fact and oiiiiiioii . lit) 

Decision No. 01244 . 

Deeisitni No. 01240 . 20 

Motion to reeonsider and revise tindin.txs »»f faet and inter- 

loentory de<-ision and va<-ate tin* jnd.:;nient entert'd. 27 

Stipulation of venue No. 01244. 

Petition of venm* No. 0124.1. 17 

P(*titi<»n for review with notiee of lilint: No. (51244. IS 

Petition for review with noti<*(* of lilin:: No. 01241. 71 

Stipulation fer etuisolidation <»f rt'eord on jtetition for review SI 

Statenunit of evidence . SI 

Kxhiidts 1. 0. 7. S. 11. 12. and 12. I(i 2 

Pravii>e . i;;;; 

Pertitieate and s(‘al . i:;.l 

Orders enlar^rin.:; time. i:;.-, 


Print 


2'.) 
• I 


*>•) 


."a; 

11 


02 
74 
71 
ss 
11 !» 
12n 
12 ) 















United States Court of Appeals for the 

District of Columbia ! 


No. 6337. 


Exnalls Waggaman, Petitioner, 

vs. i 

I 

Guy T. Helveiung, Commissioner of Internal Eevenue, 

And No. 6338. | 

Floyd P. Waggamax, Petitioner, j 

vs. I 

I 

Guy T. Helverixg, Commissioner of Internal feevenue. 


Docket No. 61244. 

Major Enxalls Waggamax, Petitioner 

V. 


r 


CoMMissioxER OF IxTERXAL Revexue, Respondent. 

I 

1 

Appearances: | 

For Petitioner: Meredith M. Daubin, Esq., .{August H. 
Moran, Esq. 

For Respondent: B. D. Hathcock, Esq., W. R.jLansford, 
Esq. 

Doclcet Entries. 

1932. j 

Jan. 9. Petition received and tiled. Taxpayer notified. 

(Fee paid.) | 

Jan. 11. Copy of petition served on General Coijinsel. 

Jan. 27. Answer filed by G. C. | 

Feb. 4. Copy of answer served on taxpayer, aspsigned to 
General Calendar. | 

Feb. 10. ^lotion to make answer more definite a|id certain 

and for bill of particulars, filed by taxpayer. 

1—G337a I 
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1932. 

Feb. 11. Hearing- set Feb. 24, 1932, on motion. 

Feb. 24. Hearing- had before Hr. Black, on petitioner’s 
motion to make answer more definite and cer¬ 
tain i;ind for bill of particulars; argued and 
granted. Tliirtv da vs to file amended answer. 

Feb. 24. Order that motion to make answer more definite 
and certain and for bill of particulars be 
granted and that respondent be given 30 days 
from date to file amended answer entered. 

Mar. 7. Amended answer filed by G. C. 3/11/32, copy 
served. 

1933. 

Jan. 9. Hearing set 2/9/33. 

Feb. 7. Motion for continuance of hearing filed by tax¬ 
payer. 2/9/33, granted to May 31, 1933. 

Feb. 9. Hearing had before Mr. Trammell. On motion 
to continue, continued to May 31, 1933. 

May 23. Apidication for subpama of P. R. Baldridge et al. 
(3) filed by taxpayer. 

.May 23. Subpoenas issued (3). 

May 29. Application for subpoena of Herbert W. Primm 
filed by taxpayer. 

iMay 29. Subpoena issued. 

May 29. Subpoena served. 

May 31. Hearing had before Hon. C. P. Smith, Div. 5. 

Submitted on merits. On motion to consolidate 
with G124;‘3, granted. Briefs due 30 davs from 
date. 

June 14. Transcript o? hearing of May 31, 1933, hied. 

June 29. ^Motion for extension to 7/15/33 to file briefs filed 
by ta.\])ayer G/29/33, granted to both parties. 

July 7. Notice of appearance of August H. Moran as 
counsel filed. 



14. Motion for extension to July 29, 1933, to file 
briefs filed by taxpayer. 7/17/33, granted. 
Julv 14. Brief filed bv G. C. 

1933. 


July 28. Brief filed by taxpayer. 

Nov. 29. Findings of fact and opinion rendered, Charles 
P. Smith, Div. 5. Judgment will be entered for 
respondent. 

Dec. 2. Decision entered, Div. 5. 
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1934. 
Jan. 2r). 


Fob. 




Feb. G. 
Mar. 1. 

^lar. 1. 
Mai'. 7. 

Mar. 9. 

April 27. 

April 27. 

i\rav 31. 

Mav 31. 
June 28. 
June 28. 
July 30. 

Julv 30. 

Sept. 24. 
Sept. 24. 
Sept. 26. 


Motion to reconsider and revise findings of fact 
and to vacate iudgnient filed bv taxpaver. 1/ 
26/34, denied. j 

^lotion to fix amount of bond at $10,300 filed by 
taxpayer. | 

Order fixing amount of bond at $11,000 entered. 

Petition for i-eview by V. S. Court d^f Appeals 
of D. C. with assignments of error fited bv tax- 

' j 

payer. ] 

Proof of service filed bv taxpaver. 1 

Stijiulation for review by Court of A])peals of 
I). C. filed. 

Stipulation for consolidation with docket 61245 
on petition for review filed. 

^lotion for extension to June 1, 1934, |to file and 
deliver statement of evidence filed b\j taxpayer. 

Order that time to pre])are evidence an^l transmit 
I'ecord sur petition for review be e:|:tended to 
June 1, 1934, entered. | 

^lotion for extension to July 1, 1934, tc^ file state¬ 
ment, prepare and transmit record filled by tax¬ 
payer. ! 

Order enlarging time to July 2,1934, fof pi-epara- 
tion of evidence and deliverv of record entered. 

^Motion for extension to Aug. 1, 1.934, to file state¬ 
ment and deliver same filed by taxpa^’er. 

Order for extension to Aug. 1, 1934, to ])repare 
evidence and deliver record entered. 

^Motion for extension to Oct. 1, 1934, to 
ment of evidence and prepare recoi'0 filed by 
taxpayei*. 

Order enlarging time to Oct. 1, 1934, t(l) prepare 
evidence and deliver record entered. 

Agreed statement of evidence lodged. 

Praecipe with proof of service thereon 

Agreed statement of evidence approved and or¬ 
dered filed. 


file state- 


filed. 
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Docket Xo. 61245. 


Floyd P. AVagga.man^ Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 


Appearances: 


For Petitioner: Meredith M. Daubin, Esq., August H. 
Moran, Esq. 

For Respondent: B. D. Hathcock, Esq., AV. R. Lansford, 
Esq. 

Docket Entries. 


1932. 
Jan. 9. 

Jan. 11. 
Jan. 27. 
Feb. 4. 

Feb. 10. 

Feb. 11. 
Feb. 24. 


Feb. 24. 


Mar. 7. 

1933. 
Jan. 4. 
Feb. 7. 

Feb. 9. 


:\Iav 23. 


Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Co])y of petition served on General Counsel. 

Answer filed bv General Counsel. 

* 

Copy of answer served on taxpayer, assigned 
General Calendar. 

Motion to make answer more definite and certain 
and for bill of particulars, filed by taxpayer. 

Hearing set February 24, 1932, on motion. 

Hearing had before Mr. Black on petitioner’s 
motion to make answer more definite and cer¬ 
tain and for bill of particulars. Argued and 
motion granted. Thirty days to file amended 
answer. 

Order that motion to make answer more definite 
and certain and for bill of particulars be 
granted and that respondent be given 30 days 
from date to file amended answer entered. 

Amended answer filed by G. C. 3/11/32, copy 

served. 

> 

Hearing set Februarv 9, 1933. 

Motion for continuance of hearing filed by tax¬ 
payer. 

Hearing had before Mr. Trammell, Div. 2, on 
merits. On petitioner’s motion continued to 
Mav 31, 1933. Motion granted. 

Ap])lication for subpoena of P. R. Baldridge et al. 
(3) filed by taxpayer. 
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1933. I 

May 23. Subpcena issued (3). j 

May 29. Application for subpoena of Herberts AV. Primm 
filed by taxpayer. | 

May 29. Subpoena issued. • | 

May 29. Subpoena served. i 

May 31. Hearini’* had before Mr. Smith, Div. jo. Submit¬ 

ted on merits. Consolidated with 6l|244. Briefs 
due in 30 days. ! 

June 14. Ti-anscri])! of hoarin.e: of 5/31/33 filecl. 

June 29. Motion for extension to 7/15/33 to filej briefs filed 
i)y taxpayer. 6/29/33, granted botp ])arties. 
July 7. Xotice of appearance of August H.j Moran as 
counsel filed. j 

July 14. Motion for extension to July 29, 1933, jto file brief 
filed bv taxpaver. 7/17/33, grantejl. 

July 14. Brief filed ])y G.‘C. ^ 1 

July 28. Brief filed by taxpayer. I 

Nov. 29. Findings of fact and opinion rendered, Charles 
P. Smith, Div. 5. Judgment will be entered for 
respondent. | 

Dec. 2. Decision entered, Div. 5. | 

4 1934. I 

Jan. 25. Motion to reconsider and review findings 
of fact and vacate judgment filed by taxpayer. 
1/26/34, denied. 

Feb. 5. Motion to fix amount of Bond at $9,900 filed by 
taxpayer. 

Feb. 6. Order fixing amount of bond at $11,000 entered. 
Mar. 1. Petition for review by U. S. Court of Appeals of 
D. C. with assignments of eri*or fil^d by tax¬ 
payer. 

Mar. 1. Proof of service filed by taxpayer. 

Mar. 7. Stipulation for review by Circuit Court of Ap¬ 
peals of D. C. filed. 

Mar. 9. Stipulation for consolidation with Doc. No. 61244 
on petition for review filed. 

April 27. Motion for extension to June 1, 1934, ^o file and 
deliver statement of evidence filed by taxpayer. 
April 27. Order extending time to June 1, 1934, to prepare 
evidence and transmit record sur pkition for 
review entered. | 

Mav 31. Motion for extension to Julv 1,1934, id file state- 
ment, prepare and file record, filed byi taxpayer. 
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1934. 



June 

Juno 




Sept. 

Sept. 

Sept. 

Oct. 


31. Order for extension to July 1, 1934, for prepara¬ 
tion of evidence and delivery of record sur peti¬ 
tion for review entered. 

28. Motion for extension to Auj 2 :ust 1, 1934, to file 
statement and deliver same filed by taxpayer. 

28. Order enlare:ine: time to Aui>:ust 1, 1934, for prep¬ 
aration of evidence and deliverv of record sur 

% 

petition for review entered. 

30. Motion for extension to Oct. 1, 1934; to file state¬ 
ment of evidence and prepare record filed by 
taxpayer. 

30. Order enlaririnp: time to Oct. 1, 1934, for prepara¬ 
tion of evidence and delivery of record sur peti¬ 
tion for review entered. 

24. Airreed statement of evidence lodged. 

24. Praecipe with proof of service thereon filed. 

2G. Agreed statement of evidence approved and or¬ 
dered filed. 

1. Order enlarging time to Oct. 15, 1934, for trans¬ 
mission and deliverv of record entered. 


5 [Stamp:] U. S. Board of Tax Appeals. Filed Jan. 

9, 1932. 


United States Board of Tax Appeals. 

Docket No. 61244. 

Major Ennalls AVaggaman, 1700 Eye Street, N. AV., AAhish- 

ington, D. C., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 


The above-named petitioner hereby petitions for a rede¬ 
termination of the deficienev set forth bv the Commissioner 

» * 

of Internal Revenue in his Notice of Deficiency, Bureau 
symbols IT :AR :C-1 :AIFF-60D, dated November 13, 1931, 
and as a basis of his proceeding alleges as follows: 

I. The address of the petitioner is 1700 P]ye Street, 
Northwest, AA'ashington, D. C. 
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! 

II. The Notice of Deficiency, a copy of wliiich is hereto 

attached, vas mailed to the petitioner on Xbvember 13, 
1931, as the petitioner believes. i 

III. The taxes in controversv are Income Tkxes for the 

I 

vear 1928. The asserted deficiencv in coiitroversv is 
$7,232.43. ^ ! 

IV. Determination of the tax, as set forth in| said Notice 
of Deficiency, is based upon the following eriprs. In de¬ 
termining the taxable net income of the petitioner for the 
year 1928, the Commissioner eri*oneously ijncluded an 
amount of $50,476.39 as taxable dividends recdived during 
1928 from Waggaman and Brawner, Inc. This ^iiiount was 
intended to be and was a gift in 1928 by Wai^'gaman and 
Brawner, Inc., to the tax])ayer, and considei[ed as such 
and not included as taxable income on origjinal return 

filed. I 

6 V. The facts upon which the petitiondi* relies are 

as follows: I 

I 

On August 1, 1909, John F. Waggaman created a living 
trust of all his property, both real and personal, naming 
his son, Henry F. IVaggaman, and his friencjl, John W. 
Brawner, trustees. The trust was to terminate ten years 
after settlor’s death. | 

Settlor reserved to himself and his wife, A^ice V., for 
life certain specified monthly ])ayments. Monthly pay¬ 
ments also were to be made to his three sons,! Henry E., 
Floyd P., and Ennalls AVaggaman. The three sons also 
wore vested with tlie remainderman’s interest. | 

On August 25, 1909, Henry E. AVaggaman dipd, and his 
widow, A'iola P., succeeded to his interest u\ the trust 
estate. I 

The settlor, John F. AAhiggaman, died Alav 1918, and 
his wife, Alice A^, died August 26, 1926. ‘ j 

The sole trustee, John AA\ Brawner, had abscjlute power 
under the trust document to buv, sell and deal with the 
trust property as he deemed best. He had coijiplete con¬ 
trol of all records relating to the conduct of the tj-ust estate, 
which estate bv 1923 had a value of more tliaJi a million 
dollars. ! 

The trustee, believing it expedient, caused ^ Virginia 
corporation to be formed under the name of jA^aggaman 
and Brawner, Inc., and on February 1, 1924, tijirned over 
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the cor})us of the estate to the corporation for 8,000 shares 
of its capital stock. 

The John F. Wagganian Estate was terminated May 
18, 1928, being ten years after death of settlor, and the 
corpus, consisting of 8,000 shares of Wag^aman and Braw- 
ner, Inc., was divided between the three remaindermen. 

In addition to the periodical distributions to the bene¬ 
ficiaries, the trustee, John W. Brawner, made payments 
which totaled, on December 31, 1923, as follows: 


Floyd P. Wagganian. $42,934.65 

Ennalls Waggaman. 42,570.73 


The trustee required memorandum notes to be given the 
estate for these advances. 

February 1, 1924, the estate was turned over ^‘in 
7 toto” for 8,000 shares of Waggaman and Brawner, 
Inc., and the above advances, being on the books 
of the estate, werq carried onto the books of the corporation. 

After incorporation, the amounts were increased as 
follows: 

Floyd P. Waggaman.$42,934.65 

Increase—interest charge. 5,220.39 

Total amount cancelled May 25, 1928. . . . $48,155.04 

Ennalls Waggaman.$42,570.73 

Increase—interest charge. 7,905.66 


Total amount cancelled ^lay 25, 1928. . . . 


$50,476.39 


Waggaman and Brawner, Inc., never advanced or loaned 
any of this amount to P^loyd P. or Ennalls Waggaman. 
The notes at ^^lay 25, 1928, constituted the advances made 
by the estate prior to incorporation, plus the interest 
charges by the corporation. 

Contemporaneous with the termination of the trust estate 
on May 18, 1928, the status of these advances arose, and 
all the beneficiaries of the estate stated that as between 
themselves these amounts never were intended to be repaid 
to the estate nor .even to be considered as advancements 


from their final remainderman’s share, but 
considered as gifts at the time of withdrawal 


alwavs were 
to the extent 


that they were unequal as between the beneficiaries. 
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The trustee, John W. Brawner, said that these nieiiio- 
randum notes never should have been turned over to the 
corporation in February, 1924. j 

However, the corporation had physical possession of 
these notes and to ii’ive effect to the original intent of the 
parties, the corporation i)assed a resolution cancelling the 
indebtedness and making a gift of the notes to FJoyd P. and 
Ennalls AVaggaman. | 

In pursuance of this Board resolution, the note of the 
petitioner was marked ‘‘Cancelled’’ by the proper officers 
of the corporation and turned over to him. | 

The petitioner contends that the note was inadvertently 
included in the assets that were turned over to! the corpo¬ 
ration upon its incor])oration by the John F. iVaggaman 
trust estate. 1 

Petitioner states that he never had any iiitention of 
repaying the note and that this was understood by 
8 the other beneficiaries of the trust estate and also 
the stockholders, officers and directors |)f Wagga- 
man and Brawner, Inc. 

Petitioner also contends that the amount in controversy 
was intended to be and actually was a gift to liim, there¬ 
fore it is not taxable income. j 

The Commissioner has treated the said item erroneously 
as a taxable dividend. 


VI. Petitioner believes, and therefore alleges, that the 

proposed additional assessment is barred by t|ie Statute 
of Limitations applicable to assessment of deficiencies due 
for the taxable year 1928, the statutory time having ex¬ 
pired on March *15, 1931. j 

VII. 'Wherefore, the petitioner prays that this Board 
may hear the proceeding and determine that there is no deh- 
ciencv due from the Petitioner for the vear 192$. 

MAJOR ENNALLS WAGGAMAN, 
MEREDITH M. DAUBIN, i 

Evans Building, Washington, ^p. C., 

Attorney for Petitioner, 

Counsel: 

MEREDITH M. DAUBIN, j 

Evans Building, Washington, D. 

District of Columbia, ss: 

Major Ennalls Waggaman, being first duly sworn, on 
his oath says that he is the petitioner above naped; that 
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lie Las read the foregoing iietition and is familiar with the 
statements contained therein, and that the facts stated are 
true. 

EXXALLS WAGGAMAX. 

Subscribed and sworn to lief ore me this ‘24th day of Xo- 
vember, A. D., 1931. 

[notarial seal.] FRAXCES II. MAXIOX, 

Notary Public, D. C. 

9 Copy. 

IT:AR:C-1—MFF-60D. 

Xov. 13, 1931. 

Major Ennalls Wagaman, 

1700 Eye Street, XortInvest, 

AVashington, D. C. 

Sh{ : 

You are advised that the determination of your tax lia¬ 
bility for the year 1928 discloses a deficiency of $7,232.43, 
as shown in the statement attached. 

In accordance with Section 272 of the Revenue Act of 

1928, notice is herebv given of the deficienev mentioned. 

• * % 

AVithin sixty days (not counting Sunday as the sixtieth day) 
from the date of the mailing of this letter, you may peti¬ 
tion the United States Boai-d of Tax Appeals for a rede¬ 
termination of vour tax liabilitv. 

However, if you do not desire to ])etition, you are re- 
({uested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, AAmsh- 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement, will ex])edite the closing of your return 
by jiermitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 
Respectfullv, 

V DAVID BURXET, 

Commissiouer,. . 

(Signed) ByJ. C. AAMLAIER, 

Deputy Comm /.y.s ioucr. 

Enclosure: Statement. 
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10 Copy 

Statement. 

IT:AR:C-1—MFF-60D. 

In re Major Eiinalls Waggaman, 1700 Eye Strt^et, North¬ 
west, Washington, D. C. I 


Tax Liabilitv. 


Year. 

1928 


Tax liability. 


Tax assessed. 


I I )eticiency. 


1928 $8,248.68 $1,016.25 $7,232.43 

The report of the internal revenue agent in| charge at 
Baltimore, Maryland, a copy of which was furhished you, 
is approved by this office with the following exception: 

The examining officer failed to allow a credit pi 65 cents 
on line 51, representing income tax paid at sourc^. Adjust¬ 
ment of this item reduces the deficiency from $7,233.08 to 
$7,232.43. 

Net income reported on return.$31,311.94 

Add: 

1. Dividends .$50,476.39 

2. Fees paid .| 87.50 

Adjusted net income .$81,875.83 

Less: 

Personal exemption and credit for j 

two dependents .$ 4,300.00 ! 

Dividends . 74,622.59 | 

- I 78,922.59 

! 

Balance subject to normal tax.$ 2,953.24 

Normal tax at 1M>% on $2,953.24.$ 44.30 

Surtax on $81,875.83. 8,216.41 

I_ 

Total .8,260.71 

Less: 

Earned income credit.$11.38 

Tax paid at source.65 12.03 

J- 

Total tax assessable.$ 8,248.68 

Tax previously assessed. 1,016.25 


Deficiencv 

w 


7,232.43 
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11 Explanation of Changes. 

1. The inclusion of this amount is explained herein. 

2. This item represents a fee paid in connection with 
the preparation of your income tax return and is held to 
be a personal expense, therefore not deductible from your 
gross income. 

Careful consideration has been accorded your protest 
dated April 24, 1931, in connection with the findings of the 
examining officer and the information submitted at a con¬ 
ference held in the office of the internal revenue agent in 
charge and the information submitted at a conference held 
in this office. 

You contend th^it an amount of $50,476.39, representing 
the principal amount and interest of a note held by Wag- 
gaman and Brawner, Incorporated, and canceled by the 
corporation in 1928, constitutes a gift, and, therefore is 

not taxable income to vou. 

* 

In support of your contention you state the note was in- 
advertentlv included in the assets that were turned over to 

• I 

the corporation upon its organization, by the John F, Wag- 
gaman Trust Estate for 8,000 shares of its stock. You fur¬ 
ther contend that it was never your intention to repay the 
amount in question, and that the cancellation by Wagga- 
man and Brawner, Incor])orated, was in effect the correc¬ 
tion of tlie error above noted and was in no wav a distri- 
bution of a dividend. 

Tlie note was reflected in the surplus of Waggaman and 
Brawner, Incorporated, and the cancellation thereof re¬ 
sulted in a reduction of that sur})lus. There was clearly a 
legal liability on your part to pay while the corporation 
held the note. 

It is, therefore, the opinion of this office that the cancel¬ 
lation of the note pi question by Waggaman and Brawner, 
Incorporated, should be treated as a distribution of a part 
of its earnings and as such represents a taxable distribu¬ 
tion to you. 

Consent which will expire December 31, 1931, except as 
extended by the provisions of section 277 of the Revenue 
Act of 1928, is on file for the year 1928. 
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A copy of this communication is being sent tp your repre 
sentative, Meredith M. Daubin, p]vans Buildihg, Washin 

1 1-x 


o*. 

o 


ton D. C. 
12 


[Stamp:] U. S. Board of Tax Appeals. Received 
Jan. 27, 1932. i 


[Stamp:] United States Board of Tax Appeals. Filed 
Jan. 27, 1932. 1 

I 

United States Board of Tax Appeals 

I 

Docket Xo. 61244. j 

I 

Major Exxalls Waggamax, 1700 Eye Street, Xj W., Wash¬ 
ington, D. C., Petitioner, 1 

I 

vs. j 

j 

Commissioner of Internal Revenue, Respbndent 


y, 


■hiffiver. 


The Commissioner of Internal Revenue, by hid attorney, 
C. M. Charest, General Counsel, Bureal of Intehial Reve¬ 
nue, for answer to the petition tiled by the ab|)ve-named 
petitioner, admits and denies as follows: ; 

I 

I, II and III. Admits the allegations contained in para¬ 
graphs I, II and III of the petition. I 

IV. Denies error in the action recited in paiT^graph IV 

of the petition. j 

V, and VI. Denies each and every allegation of fact con¬ 
tained in paragraphs V and VI of the petition wliich is in¬ 
consistent with and contrarv to the determination of the 
Commissioner as stated in the notice of final determination 
of a deficiency dated X^ovember 13, 1931. 

Denies generally and specifically each and evlery alle¬ 
gation contained in the petition not hereinbefore admitted, 

qualified or denied. j 

1 

Wherefore, it is prayed that the Board redeterpiine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Commissiojper, plus 
any additional amount which may arise from the ccjrrection 
of any error or errors that may have been commjitted by 
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the Commissioner. Claim is lierebv asserted for the in- 
creased deficiency, if any resultini:^ from such redetermina¬ 
tion. 

(Si^nied) C. CIIAKEST, 

General Couns^el^ 
Bureau of Internal Ttevenue. 

Of Counsel 

BERNARD D. HATHCOCK, 

Special Attorney, 

Bureau of Internal Bevenue. 

13 [Stamp:] U. S. Board of Tax Appeals. Received 
March 7, 1932. 

[Stam]):] United States Board of Tax A})peals. Filed 
March 7, 1932. 

United States Board of Tax Appeals 
Docket No. G1244. 

^Iajok Enxai.ls Waggamax, 1700 Eye Street, X. W., Wash¬ 
ington, D. C., Petitioner, 


V, 

CoMMissioxER OF IxTERXAL Revexue, Respondent. 

Amended Answer. 

The Commissioner of Internal Revenue, hv his attornev, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, pursuant to Board’s order dated February 24, 1932, 
for amended answer to the petition filed by the above- 
named petitioner, admits and denies as follows: 

I, II and III. Admits the allegations contained in para¬ 
graphs I, II and III of the petition. 

IV. Denies error in the action recited in i)aragraph IV 
of the petition. 

V. Admits that on August 1, 1909, John F. Waggaman 
created a living trust of all his property, both real and per¬ 
sonal, naming his son, Henry E. Waggaman, and John W. 
Brawner trustees, and that the trust was to terminate ten 
vears after settlor’s death. 

For want of information denies (1) that the settlor, John 
F. Waggaman, reserved to himself and his wife, Alice V., 
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for life certain specified montlily payments, anfl (2) that 
monthly payments also were to be made to his three sons, 
Henry E., Floyd P. and Ennalls Waggaman; admits that 
the three sons were vested with the remaindej’man’s in¬ 
terest. I 

Admits that on August 25, 1909, Henry E. \Vaggaman 
died, and his widow, Viola P., succeeded to his interest in 
the trust estate. | 

Admits that the settlor, John F. Waggaman, | died May 
18, 1918, and his wife, Alice V., died August 26, ^926. 

For want of information denies (1) that tlie trustee, 
John W. Brawner, had absolute power 'under the 

the trust 
it he had 
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trust document to buy, sell and deal withj 
property as he deemed best, and (2) th 
complete control of all records relating to the (jonduct of 
the trust estate. I 

Denies that the trustee, believing it expedient^ caused a 
Virginia corporation to be formed under the nam^ of Wag¬ 
gaman and Brawner, Inc.,; admits that the trustc}e on Feb¬ 
ruary 1, 1924, transferred all of the assets of the John 
F. Waggaman estate to Waggaman and Brawncn-, Inc., a 
Virginia corporation, for 8,000 shares of its capit|al stock. 


as termi- 
'fr of 8,000 
., was di- 


Admits that the Jolm F. Waggaman estate 
nated May 18, 1928, and that the corpus, consistiii! 
shares of stock of Waggaman and Brawner, Inc. 
vided among the remaindermen. 

Denies that in addition to the periodical distril^utions to 
the beneficiaries, the trustee, John W. Brawner, hiade pay¬ 
ments which totaled, on December 31, 1923, as folllows: 

Floyd P. Waggaman .^42,934.65 

Ennalls Waggaman .*42,570.73 

Denies that the trustee required memorandum! notes to 
be given the estate for these advances. 

Denies that after incorporation, the amounts 
creased as follows: 

Floyd P. Waggaman .$42,934.65 

Increase—interest charge . 5,220.39 


were in- 


Total amount cancelled May 25, 1928 

Ennalls Waggaman .$42,570.73 

Increase—interest charge . 7,905.66 


,155.04 


Total amount cancelled May 25, 1928 $|30,476.39 








16 


E. WAGGAMAN \"S. G. T. HELVERING. 


Admits that the total amounts cancelled on May 25, 1928, 
were $48,155.04 with respect to Floyd P. Waggaman and 
$50,476.39 with, respect to Eimalls Wagganian. 

Denies that Wagganian and Brawner, Inc., never ad¬ 
vanced or loaned anv of this amount to Flovd P. or Ennalls 

» * 

Wagganian. Denies tliat the notes at i\Iay 25, 1928, consti¬ 
tuted the advances made by the estate prior to in- 

15 corporation, plus the interest charges by the corpo¬ 
ration. 

Denies that contemporaneous with the termination of 
the trust estate on May 18, 1928, the status of these ad¬ 
vances arose, and all the beneficiaries of the estate stated 
as between themselves these amounts never were intended 
to be repaid to the estate nor even to be considered as ad¬ 
vancements from their final remainderman's share, but 
alwavs were considered as gifts at the time of withdrawal 
to the extent that tliey were unequal as between the bene¬ 
ficiaries. 

Denies that the trustee, John W. Brawner, said these 
memorandum notes never should have been turned over to 
the corporation in February, 1924. 

Admits that the corporation had ])hysical possession of 
the notes and that a resolution was passed cancelling the 
indebtedness; denies that the corporation by cancelling 
the indebtedness made gifts to Flovd P. and Ennalls Wag- 
gaman. 

Admits that in pursuance of the Board Resolution, the 
notes of the petitioner were marked “Cancelled” by the 
proper officers of the corporation and turned over to him. 

Denies that tlie note was inadvertently included in the 
assets that were turned over to the cor])oration upon its 
incorporation by the John F. Wagganian trust estate. 

VI. Denies that the proposed additional assessment is 
barred by the Statute of Limitations applicable to assess¬ 
ment of deficiencies due for the taxable vear 1928. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

16 Wherefore it is prayed that the Board redeter¬ 
mine the amount of the deficiency involved in this 

])roceeding to be equal to the amount determined bv the 
Commissioner, plus any additional amount which may arise 
from the correction of any error or errors that may have 


17 


I 


E. WAGGAMAN VS. G. T. HELVERIXO. 


been committed by the Commissioner. Clafm is hereby 
asserted for the increased deficiency, if any, r|esnUing from 
such redetermination. ! 

(Signed) C. M. CHAkEST, 

General \^Counsely 
Bureau of Internal Revenue. 
Of Counsel: I 

BERNARD D. HATHCOCK, | 

Special Attorney^ | 

Bureau of Internal Revenue, j 

17 [Stamp:] U. S. Board of Tax Appeals[ Filed Jan. 
9, 1932. I 


United States Board of Tax Appeals. 

Docket No. 61245. 

1 

Floyd P. Waggamax, 1700 Eye Street, N. W., iVashington, 

D. C., Petitioner, ! 

I 

vs. 

Commissioner of Internal Revenue, Res^^ondent. 

1 

Petition. j 

i 

The above-named petitioner hereby petitions !for a rede¬ 
termination of the deficiencv set forth bv the Commissioner 

• • I 

of Internal Revenue in his Notice of Deficiency, Bureau 
symbols IT:AR:C-1 :MFP-60D, dated Novembejr 13, 1931, 
and as a basis of his proceeding alleges as follows: 

I. The address of the petitioner is 1700 Bye Street, 

Northwest, Washington, D. C. j 

II. The Notice of Deficiency, a copy of whiclji is hereto 
attached, was mailed to the petitioner on November 13, 
1931, as the petitioner believes. 

III. The taxes in controversv are Income Taxes for the 

vear 1928. The asserted deficieixcy in controversy is 
$6,933.95. ^ I 

IV. Determination of the tax, as set forth in s^id Notice 
of Deficiency, is based upon the following erroi^is. In de¬ 
termining the taxable net income of the petitioner for the 
vear !1928, the Commissioner erroneouslv included an 

• ' * I 

2—6337a I 
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amount of $48,155.04 as taxable dividends received durin«: 
1928 from AVag’^'anlan and Brawner, Inc. This amount was 
intended to be and was a gift in 1928 by Waggaman and 
Brawner, Inc., to the taxpayer, and considered as such 
and not included as taxable income on original return 
filed. 

18 V. The facts upon which the petitioner relies are 
as follows: 

On August 1, 1909, John F. Waggaman created a living 
trust of all his property, both real and personal, naming 
his son, Henry Ei Waggaman, and his friend, John W. 
Brawner, trustees. The trust was to terminate ten vears 
after settlor’s death. 

Settlor reserved to himself and his wife, Alice V., for 
life certain specified monthly payments. Monthly pay¬ 
ments also were to be made to his three sons, Henry E., 
Floyd P., and Ennalls Waggaman. The three sons also 
were vested with the remainderman’s interest. 

On August 25, 1909, Henry E. Waggaman died, and his 
widow, Viola P., succeeded to his interest in the trust 
estate. 

The settlor, John F. Waggaman, died May 18, 1918, and 
his wife, Alice V., died August 26, 1926. 

The sole trustee, John W. Brawner, had absolute power 
under the trust document to buy, sell and deal with the 
trust property as he deemed best. He had complete con¬ 
trol of all records relating to the conduct of the trust estate, 
which estate bv 1923 had a value of more than a million 
dollars. 

The trustee, believing it expedient, caused a Virginia 
corporation to be formed under the name of Waggaman 
and Brawner, Inc., and on February 1, 1924, turned over 
the corpus of the estate to the corporation for 8,000 shares 
of its capital stock. 

The John F. Waggaman Estate was terminated Mav 
18, 1928, being ten years after death of settlor, and the 
corpus, consisting of 8,000 shares of Waggaman and Braw¬ 
ner, Inc., was divided between the three remaindermen. 

In addition to the periodical distributions to the bene¬ 
ficiaries, the trustee, John W. Brawner, made payments 
which totaled, on December 31, 1923, as follows: 


Floyd P. Waggaman. $42,934.65 

Ennalls Waggaman . 42,570.73 
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The trustee required memorandum notes td be j^iven the 
estate for these advances. 

February 1, 1924, the estate was turned over “in 
19 toto” for 8,000 shares of Wagijanian hnd Brawner, 
Inc., and the above advances, beini»‘ jon the books 
of the estate, were carried onto the books of thq corporation. 

After incorporation, the amounts were jincreased as 
follows: ! 


Floyd P. Waggaman.$42,934|G5 

Increase—interest charge. 5,220 j39 


Total amount cancelled May 25, 1928. .1. . $48,155.04 

I - 

Ennalls Waggaman.$42,570.|r3 

Increase—interest charge. 7,905.56 

Total amount cancelled May 25, 1928. . . . $50,476.39 

Waggaman and Brawner, Inc., never advand'ed or loaned 
anv of this amount to Flovd P. or Ennalls Waggaman. 
The notes at ^lay 25, 1928, constituted the advances made 
by the estate prior to incorporation, plus the interest 
charges by the corporation. | 

Contem))oraneous with the termination of tlnj* trust estate 
on May 18, 1928, the status of these advances arose, and 
all the beneficiaries of the estate stated that as between 
themselves these amounts never were intended |to be repaid 
to the estate nor even to be considered as a(|lvancements 
from their final remainderman’s share, but alwavs were 
considered as gifts at the time of withdrawal to the extent 
that they were unequal as between the beneficiaries. 

The trustee, John W. Bravmer, said that these memo¬ 
randum notes never should have been turned over to the 
corporation in February, 1924. 

However, the corporation had physical p<^ssession of 
these notes and to give effect to the original intent of the 
parties, the corporation passed a resolution cancelling the 
indebtedness and making a gift of the notes to Filoyd P. and 
Ennalls Waggaman. 

In pursuance of this Board resolution, the note of the 
petitioner was marked “Cancelled” by the proper officers 
of the corporation and turned over to him. i 

The petitioner contends that the note was inadvertently 
included in the assets that were turned over to the corpo- 









20 


E. WAGGAMAX VS. G. T. HELVERIXG. 


ration upon its incorporation by the John F. Waggaman 
trust estate. 

Petitioner states that he never had any intention of 
repaying the note and that this was understood by 
20 the other beneficiaries of the trust estate and also 
the stockholders, officers and directors of "Wagga- 
man and Brawner, Inc. 

Petitioner also contends that the amount in controversy 
was intended to be and actually was a gift to him, there¬ 
fore it is not taxable income. 

The Commissioner has treated the said item erroneously 
as a taxable dividend. 

VI. Petitioner ,believes, and therefore alleges, that the 
proposed additional assessment is barred by the Statute 
of Limitations applicable to assessment of deficiencies due 
for the taxable year 1928, the statutory time having ex¬ 
pired on March 15, 1931. 

VII. Wherefore, the petitioner prays that this Board may 
hear the proceeding and determine that there is no defi¬ 
ciency due from the Petitioner for the vear 1928. 

FLOYD P. WAGGAMAN. 

MEREDITH M. DAUBIN, 

Evaus Building, Washington, D. C., 

Attorney for Petitioner. 

Counsel: 

MEREDITH M. DAUBIN, 

Evans Building, Washington, D. C. 

Consulate of the U. S. 

Republic of France, 

Department of the Manritime Alps, 

City of Nice, ss: 

Floyd P. Waggaman, being first duly sworn, on his oath 
says that he is the Petitioner above named; that he has 
read the foregoing petition and is familiar with the state¬ 
ments contained therein, and that the facts stated are true. 

! FLOYD P. WAGGAMAN. 

Subscribed and sworn to before me this 9th day of De¬ 
cember, A. D., 1931. 

[sE.^L.] PRESCOTT CHILDS, 

Consul of the United States of America, 

Nice, France. 

Service No. 03133. No fee prescribed. 





E. WAGGAMAN VS. G. T. HELVERING. ! 


21 


21 Copy. I 

IT :AR :C.l—MFF-60D. 

Mr. Floyd P. Waggaman, | 

1700 Eye Street, Northwest, | 

Washington, D. C. ! 

Sir: I 

i 

You are advised that the determination of ybiir tax lia¬ 
bility for the year 1928 discloses a deficiency of $6,933.95, 
as shown in the statement attached. 

In accordance with Section 272 of the Revenue Act of 
1928, notice is herebv i>'iven of the deficiencv I mentioned. 
Within sixty days (not including Sunday as the sixtieth day) 
from the date of the mailing of this letter, yoii may peti¬ 
tion the United States Board of Tax Appeals |for a rede¬ 
termination of your tax liability. j 

However, if you do not desire to petition, you are re¬ 

quested to execute the enclosed agreement forVn and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. "^he signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deqciency and 
preventing the accumulation of interest charge^, since the 
interest period terminates thirty days after filfng the en¬ 
closed agreement, or on the date assessment is mlade, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 
Respectfullv, 

DAVID BURNET, 

Commissionerf. . 

(Signed) ByJ. C. WILMER, 

Deputy Commissioner. 

Enclosure: Statement. j 

22 Copy. I 

I 

Statement. 

IT :AR :C-1—MFF-60D. 

In re Mr. Floyd P. Waggaman, 1700 Eye Street, North¬ 
west, Washington, D. C. 

Tax Liabilitv 

Tax liability. Tax assessed. 

$7,827.69 $893.74 


Year. 

1928 


Deficiency. 

$6,933.95 
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The report of the internal revenue agent in charge at 
Baltimore, Maryland, has been reviewed and approved by 
this office as submitted with the following exception: 

An error of $10-.00 was made subtracting the earned in¬ 
come credit from the tax computed. Adjustment of this 
item results in a deficiency of $6,933.95 instead of $6,833.95, 
as indicated in the report. 


Net income reported on return. $30,026.82 

Add: 

1. Salary . 1,460.68 

2. Dividends . 48,155.04 

3. Fee paid . 37.50 


Adjusted net income . $79,680.04 

Less: 

Personal exemption and credit 


for two dependents .$ 4,300.00 

Dividends . 72,851.77 

- 77,151.77 


Balance subject to normal tax . $ 2,528.27 

Normal tax at lVj% on $2,528.27 . $ 37.92 

Surtax on $79,680.04 . 7,802.41 


$ 7,840.33 

Less: 

Earned income credit . 12.64 


Total tax assessable . $ 7,827.69 

Tax previously assessed. 893.74 


Deficiency . $ 6,933.95 


23 Explanation of Changes. 

1. This increase is caused by the disallowance of auto¬ 
mobile expenses, inasmuch as such deduction was not sub¬ 
stantiated. 

2. The inclusion of this amount is explained herein. 

3. This item represents a fee paid in connection with the 
preparation of your income tax returns and is held to be a 
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personal expense, therefore, not deductible I from your 
gross income. | 

Careful consideration has been accorded your protest 
dated April 24, 1931, in connection with the findings of the 
examining officer and the information submitt(^d at a con¬ 
ference held in the office of the internal revenue agent in 
charge and the information submitted at a conference held 
in this office. I 

You contend that an amount of $48,155.04, representing 
the principal amount and interest of a note hefd by Wag- 
gaman and Brawner, Incorporated, and cancelled by the 
corporation in 1928, constitutes a gift and, therefore, is 
not taxable income to you. 1 

In support of your contention you state the ijote was in¬ 
advertently included in the assets that were turned over to 
the corporation upon its organization, by the Jo|in F. Wag- 
gaman Trust Estate for 8,000 shares of its stocl^. You fur¬ 
ther contend that it was never your intention th repay the 
amount in question, and that the cancellation by Wagga- 
man and Brawner, Incoi-porated, was in effect 'the correc¬ 
tion of the erroi* above noted and was in no wj|iy a distri¬ 
bution of a dividend. 

The note was reflected in the surplus of Waggaman and 
Brawner, Incorporated, and the cancellation thereof re¬ 
sulted in a reduction of that surplus. There was clearly a 
legal liability on your part to pay while the corporation 
held the note. 

It is, therefoi'e, the opinion of this office that the cancel¬ 
lation of the note in question by Waggaman anc,! Brawner, 
Incorporated, should be treated as a distribution of a part 
of its earnings and as sucli represents a taxable distribu¬ 
tion to vou. ! 

Consent which will expire December 31, 19314 except as 
extended by the provisions of section 277 of tl^e Revenue 
Act of 1928, is on file for the year 1928. 

A copy of this communication is being sent to your repre¬ 
sentative, ^leredith M. Daubin, Evans Building, Washing¬ 
ton D. C. 
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24 [Stamp:] U. S. Board of Tax Appeals. Received 
Jan. 27, 1932. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jan. 27, 1932. 

United States Board of Tax Appeals 

Floyd P. Waggamax, 1700 Eye Street, N. W., Washington, 

D. C., Petitioner, 

V. 

CoMMissioxER OF IxTERXAL Revexue, Respondent 

A}isiver. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition tiled by the above-named 
petitioner, admits and denies as follows: 

I, II and III. Admits the allegations contained in para¬ 
graphs I, II and III of the petition. 

IV. Denies error in the action recited in paragraph IV 
of the petition. 

V, and VI. Denies each and every allegation of fact con¬ 
tained in paragraphs V and VI of the petition which is in¬ 
consistent with and contrarv to the determination of the 
Commissioner as stated in the notice of final determination 
of a deficiency dated November 13, 1931. 

Denies generally and specifically each and every alle¬ 
gation contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Commissioner, plus 
any additional amount which may arise from the correction 
of anv error or errors that mav have been committed bv 
the Commissioner. Claim is hereby asserted for the in¬ 
creased deficiency, if any resulting from such redetermina¬ 
tion. 

(Signed) C. M. CHAREST, 

General Conns el y 

I Bureau of hiternal Revenue, 
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Of Counsel i 

BERNARD D. HATHCOCK, | 

Special Attorney, j 

Bureau of Internal Revenue. \ 

reb 1-26-32. | 

25 [Stamp:] U. S. Board of Tax Appeals] Received 
March 7, 1932. j 

[Stamp:] United States Board of Tax Ap|:Jeals. Filed 
March 7, 1932. 

United States Board of Tax Appeals 
Docket No. 61245. 

Floyd P. Waggamax, 1700 Eye Street, N. W., M'ashington, 

D. C., Petitioner, | 

V. j 

Commissioner of Internal Revenue, Respcjndent. 

I 

Amended Answer. j 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, pursuant to Board’s order dated February 24, 1932, 
for amended answer to the petition filed by the above- 
named petitioner, admits and denies as follows: 

I, II and III. Admits the allegations contained in para¬ 
graphs I, II and III of the petition. 

IV. Denies error in the action recited in paragraph IV 
of the petition. 

V. Admits that on August 1, 1909, John F. 'W'aggaman 
created a living trust of all his property, both real and per¬ 
sonal, naming his son, Henry E. Waggaman, and John W. 
Brawner trustees, and that the trust was to terminate ten 
years after settlor’s death. 

For want of information denies (1) that the sej:tlor, John 
F. Waggaman, reserved to himself and his wifet Alice V., 
for life certain specified monthly payments, and (2) that 
monthly payments also were to be made to his tjhree sons, 
Henry E., Floyd P. and Ennalls Waggaman; admits that 
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the three sons were vested with the remainderman’s in¬ 
terest. 

Admits that on August 25, 1909, Henry E. Waggaman 
died, and his widow, Viola P., succeeded to his interest in 
the trust estate. 

Admits that tlje settlor, John F. Waggaman, died May 
18, 1918, and his wife, Alice V., died August 26, 1926. 
26 For want of information denies (1) that the trus¬ 
tee, John W. Brawner, had absolute power under 
the trust document to buy, sell and deal with the trust 
property as he deemed best, and (2) that he had complete 
control of all records relating to the conduct of the trust 
estate. 


Denies that the trustee, believing it expedient, caused a 
Virginia cor})oration to be formed under the name of Wag¬ 
gaman and Brawner, Inc.,: admits that the trustee on Feb¬ 


ruary 1, 1924, transferred all of the assets of the John 
F. Waggaman estate to Waggaman and Brawner, Inc., a 
Virginia corporation, for 8,000 shares of its capital stock. 

Admits that the John F. Waggaman estate was termi¬ 
nated May 18, 1928, and that the corpus, consisting of 8,000 
shares of stock of Waggaman and Brawner, Inc., was di¬ 
vided among the remaindermen. 

Denies that in addition to the ])eriodical distributions to 
the beneficiaries, the trustee, John W. Brawner, made pay¬ 
ments which totaled, on December Jl, 1923, as follows: 


Floyd P. Waggaman .$42,934.65 

Ennalls Waggaman . $42,570.73 

Denies that the trustee required memorandum notes to 
be given the estate for these advances. 

Denies that after incor])oration, the amounts were in¬ 
creased as follows: 


Flovd P. Waergaman . . . . 

* o o 

Increase—interest charge 


$42,934.65 

5,220.39 


Total amount cancelled May 25, 1928 $48,155.04 


Ennalls Waggaman .$42,570.73 

Increase—interest charge . 7,905.66 


Total amount cancelled May 25, 1928 $50,476.39 
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Admits that the total amounts cancelled by May 25, 1928, 
were $48,155.04 with respect to Floyd P. Waggaman and 
$50,476.39 with respect to Ennalls Waggaman. 

27 Denies that Waggaman and Brawnerj, Inc., never 
advanced or loaned anv of this amount to Flovd P. 

or Ennalls Wag£ 2 :aman. Denies that the notes at Mav 25, 
1928, constituted the advances made by the estjate prior to 
incorporation, plus the interest charges by the corporation. 

Denies that contemporaneous with the terbiination of 
the trust estate on May 18, 1928, the status i)f these ad¬ 
vances arose, and all the beneficiaries of the estate stated 
as between themselves these amount never were intended 
to be repaid to the estate nor even to be consiefered as ad¬ 
vancements from their final remainderman’s! share, but 
alwavs were considered as gifts at the time of!withdrawal 
to the extent that they were unequal as betwe(^n the bene¬ 
ficiaries. ! 

Denies that the trustee, John W. Brawner, said these 
memorandum notes never should have been turjned over to 
the corporation in February, 1924. 

Admits that the corporation had physical possession of 
the notes and that a resolution was passed cancelling the 
indebtedness; denies that the cori)oration by cancelling the 
indebtedness made gifts to Floyd P. and Ennalls Wag¬ 
gaman. 

Admits that in ]mrsuance of the Board Resolution, the 
notes of the petitioner were marked ^^Cancellcjid” by the 
proper ofiicei*s of the corporation and turned oyer to him. 

Denies that the note was inadvertently included in the 
assets that were turned over to the corporatio^i upon its 
incorporation by the John F. Waggaman trust dstate. 

VI. Denies that the ])roposed additional assessment is 
barred by the Statute of Limitations applicable! to assess¬ 
ment of deficiencies due for the taxable vdar 1928. 

I 

28 Denies generally and specifically each land every 
allegation contained in the petition not hc^reinbefore 

admitted, qualified or denied. j 

Wherefore, it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Commissioner, plus 
any additional amount which may arise from the jcorrection 
of any error or errors that may have been committed by 
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the Commissioner. Claim is hereby asserted for the in¬ 
creased deficiency, if any, resulting from such redeter¬ 
mination. 

(Signed) C. M. CHAREST, 

General Comisel, 

I Bureau of Internal Revenue. 

Of Counsel: 

BERNARD D. HATHCOCK, 

Special Attorney, 

Bureau of Internal Revenue. 

reb 2-26-32. 

29 United States Board of Tax Appeals. 

En NALLS W.\GGAMAN, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 
Floyd P. Waggaman, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Docket Nos. 61244, 61245. Promulgated November 29, 

1933. 

1. Where a con^oration cancel-ed certain notes of its 
princi])al stockholders, which had been transferred to it in 
})art payment of its capital stock, the amounts of the can¬ 
cel-ed debts are dividends and not tax-free gifts. 

2. Where petitioners filed tax returns, to which were at¬ 
tached consents in writing waiving limitation, and did not 
question their authenticity, they will be accepted as part of 
the record and given effect accordingly. 

Meredith M. Daubin, Esq., and August H. Moran, Esq., 
for the petitioners. 

W. R. Lansford, Esq., for the respondent. 

The respondent determined deficiencies in income tax for 
1928 as follows: 

Petitioner. Docket No. Deficiency. 

Ennalls Waggaman . 61244 $7,232.43 

Floyd P. Waggaman. 61245 6,933.95 
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Petitioners plead limitation and allege that t|ie respond¬ 
ent erred in including in their incomes the amoimts of cer¬ 
tain promissory notes, which Waggaman & Briawner, Inc. 
cancel-ed and returned to them in the taxable! year. Re- 
sjjondent determined that the cancellation of thi? notes was 
a dividend, while petitioners claim that it was a forgiveness 
of debts, a gift, or, in the alternative, a correption of an 
error. ! 


j 

Findings of Fact. 1 

j 

John F. Waggaman, father of the petitioners, and John 
W. Brawner, had been business associates for Aiany years 
prior to August 1, 1909. On that date John F. Waggaman 
retired and bv deed of trust transferred his entire 
30 estate to his eldest son, Henry E. Wagiifaman, and 
John W. Brawner, as trustees for the ecjual benefit 
of his three sons, Henry E. Waggaman, Floyd |P. Wagga¬ 
man and Ennalls Waggaman. The trust was t^ terminate 
ten vears after the death of the grantor. Henilv E. Wag- 
gaman died August 25, 1909; his widow, Viola R. Wagga¬ 
man, by the terms of the trust, succeeded to his interest; 
and Jolin W. Brawner became the sole trustee of the estate. 
Viola R. Waggaman on April 29, 1918, conveyed her in¬ 
terest to Brawner, as trustee, to pay the income to her dur¬ 
ing life, and at her death to pay the principal in equal 
shares to Floyd P. Waggaman, Ennalls Wagg|iman, and 
Brawner. The grantor, John F. Waggaman, ditd on May 
18,1918, and his wife died August 26, 1926. 

It was provided in the deed of trust that the grantor 
should receive $1,000 per month, and each of the three sons 
$150 per month until the death of the grantor, after which 
the grantor’s widow should receive $500 monthly and the 
three sons each $200. I 

The Waggaman trust property consisted of \kcant and 
improved real estate in Washington, trust noted, and cor¬ 
porate securities, including a large block of stock in the 
Emerson Drug Co., of Baltimore, Md. i 

From time to time the trustee, in addition to tlie regular 
income ])i-ovided in the trust, made advanceme;its to the 
three principal beneficiaries, viz., the petitioners and Viola 
R. Waggaman, the widow of Henry E. Waggair an, which 
wei'c paid from the principal of the trust, or its accumula¬ 
tions. By November 20, 1919, these additional advance¬ 
ments amounted to, Floyd P. Waggaman, $33,268.51; En- 
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nails Waggaman, $32,943.57; and Viola R. Burnside (for¬ 
merly Viola R. Waggaman), $23,653.75. On account of the 
ci'eation of the above mentioned trust bv Viola R. Wagga- 
man and her remarriage, it was agreed to cancel the in¬ 
debtedness against her in the sum of $23,653.75 and a cor¬ 
responding amount against each of the petitioners. This 
left a balance of $9,614.76 charged against Floyd P. Wag¬ 
gaman and $9,289.82 against Ennalls Waggaman. From 
that time until February 1, 1924, other advances were made 
to the petitioners, when the amounts were, Floyd P. Wag¬ 
gaman, $42,934.65, and Ennalls Waggaman, $42,570.73. 
There was no specific authority in the deed of trust author¬ 
izing the trustee to make these advances, so in order to 
adjust his accounts for settlement purposes he required 
petitioners to give notes representing the amounts of the 
advances, which were carried as assets of the estate. Peti¬ 
tioners did not consider that they would ever be called upon 
to pav these notes and believed that thev were nierelv re- 
ceiving in advance part of what would be distributed to 
them on the termination of the trust. 


31 Petitioner Flovd P. Waggaman and the trustee, 

John W. Brawner, had been in the real estate busi¬ 
ness as jjartners in Washington for many years, and in 
January 1920 the business was incor])orated under the laws 
of Virginia under the name of Waggaman & Brawner, Inc. 
Petitioner Ennalls 1 Waggaman also became a stockholder 
in the corporation and at all times hereinafter mentioned 
both petitioners and Brawner were officers and directors of 
the corporation. The stock was closely held by them and 
office associates. 


Since the property of the trust consisted largely of real 
estate, the trustee, Brawner, conceived the idea that its 
handling and ultimate distribution would be facilitated bv 
conveying it to Waggaman & Brawner, Inc. in exchange for 
ca])ital stock of the corporation, and then holding the stock 
in the trust and distributing it in the final settlement. Ap- 
])arently this was agreed to, for on January 3, 1924 the 
directors of the corporation passed a resolution authoriz¬ 
ing its officers to purchase the assets of the Waggaman 
estate and to provide for such purchase by increasing the 
capital stock to $1,000,000. A similar resolution was passed 
at a stockholders’ meeting on January 17, 1924. 

On January 28, 1924, the trustee, Brawner, submitted to 
ihe corj)oration a \vritten proposition by which he offered 
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to sell to the corporation all of the then assets pf the Wag- 
ganian estate, for which the corporation was tp pay $800,- 
000 in its capital stock and assume all liabilities. A list of 
the assets and liabilities was attached to the fvriting and 
referred to therein. This proposition was Approved in 
writing by the petitioners. The attached list showed a net 
worth of $800,000, and included in the item of notes receiv¬ 
able among the the assets were, F. P. Waggaman, $42,- 
934.65; Ennalls Waggaman, $42,570.73. On thp same day 
at a meeting of the board of directors of the Corporation, 
after recitals that the offer had been made and that it was 
necessary for the board to determine the value pf the assets 
of the estate to be paid in, the board of directoirs resolved 
and fixed the values of the estate and its various assets in 


itten offer, 
P. Wagga- 


liabilities, 
0 notes of 
lalls Was:- 


exactlv the same amounts as stated in the wr 
including the notes receivable of petitioners F. 
man and Ennalls Waggaman in the respective limounts of 
$42,934.65 and $42,570.73. The offer was | thereupon 
accepted. j 

Thereafter, on February 1, 1924, the trustee jexecuted a 
bill of sale to the cor])oration conveying all oj: the trust 
property to the corporation. The bill of sale cpntained an 
itemized statement of the estate’s assets and 
which showed in notes receivable, as assets, th 
})etitioners F. P. Waggaman, $42,934.65, and En 

ganian, $42,570.73. This bill of sale wat- approved 
32 and witnessed by both petitioners. Thes(3 notes, or 
renewals thereof, were carried as assets of the cor¬ 
poration until May 25, 1928, and in addition each of the 
petitioners signed and delivered notes for interest as fol¬ 
lows: Floyd P. Waggaman, $4,874.57; Ennalls ^Yaggaman, 
$7,905.66. I 

The Waggaman trust terminated May 18, 192b, and the 
remaining property, viz., 8,000 shares of stock ijn Wagga¬ 
man & Brawner, Inc., was equally distributed |n accord¬ 
ance with the terms of the trust into three equal jparts and 
each of the petitioners received a full one third without 
deduction for the advances theretofore made. The ques¬ 
tion arose as to what disposition should be ma 
notes. Counsel was consulted and on i\Iay 25, 
board of directors of the corporation passed a i*esolution 
i-eading in part as follows: | 


de of the 
1928, the 
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That the treasurer be and he is hereby authorized to 
cancel the followine; notes of Flovd P. and Ennalls Wafirsca- 
man held by the Company and to make them a gift of the 
cancelled notes, which represent advances made by the 
Estate of John F. AVa^gaman and inadvertently carried 
into the assets of the Company when the corporation of 
AVaggaman & Brawner, Inc., purchased the assets of the 
John F. AVaggaman Estate and issued therefor stock in the 
said corporation. 

That the treasurer be and he is hereby instructed to 

* 

notify Air. Floyd P. AA^aggaman, at Cannes, France, and 
Alajor Ennalls AA^aggaman, at Danbury, Connecticut, that 
the debt is forgiven and cancelled and return to them the 
said notes. 


Note of Floyd P. AVaggaman, Jan. 31, 1926. $43,280.47 

Note of Floyd P. AA^aggaman, Jan. 31,1926. 4,874.57 

Note of Ennalls AVaggaman, Oct. 1, 1927. 42,570.73 

Xote of Ennalls AVaggaman, Oct. 1, 1927. 7,905.66 


Subsequently all of the stockholders of AVaggaman & 
Brawner, Inc. ratified in writing this resolution and action 
of the board of directors. The notes were cancel-ed as 
directed and returned to the petitioners. 

The income tax return of the corporation for 1928 
showed surplus and undivided profits of $210,991.13 at the 
first of the year and $133,272.60 at the end of the year. 
During the year $106,700 was paid in cash dividends, and 
the notes of petitioners in the sum of $98,631.43 were 
debited against surplus. 


Opinion. 


Smith : 

Petitioners plead limitation and allege that the respond¬ 
ent erred in including in their respective incomes the can¬ 
celed notes, claiming that the notes were never intended to 
be paid, that they were erroneously transferred to the cor¬ 
poration, and that they were canceled to correct the error, 
or as a forgiveness of the debt. 

Polative to the plea of limitation, it is sufficient to say 
that the petitioners’ counsel introduced in evidence the in¬ 
come tax returns for both petitioners for the taxable year. 
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Both returns are stamped as being filed March 12, 
33 1929, and on both appears in long hand ^‘waiver 

12/31/31,” and attached to each return by metallic 
fastener is a Form 872, dated February 16, 1931, ‘‘Consent 
Fixing Period of Limitation upon Assessment pf Income 
and Profits Tax,” by which limitation was extentled to De¬ 
cember 31, 1931. These written consents were in each case 
signed by the petitioner and the respondent, and came from 
proper governmental custody, and were introdir^ed in evi¬ 
dence by petitioners’ counsel, as part of the returns, with¬ 
out one word of objection. 

It is too late to question the genuineness of t^le waivers 
by petitioners on brief, when their counsel was Responsible 
for their being in the record. We accept them as part of 
the record. The deficiencv notices were mailed November 
13,1931, which was in time, and the plea of limitation is not 
good. The burden of proof to establish the plea of limita¬ 
tion is on the petitioners. Lestc?' L. Bohisou, 22 B. T. A. 
395. 

Relative to the canceled notes, it does not appear that the 
trustee, Brawner, had any right to make advancements 
from the corpus to the petitioners, or either of them or to 
anticipate their income. Had this right existed the trustee 
would doubtless merely have required receipts for his pro¬ 
tection. When this is considered in connection with the 
fact that the notes were listed in the written offer of sale 
as part of the assets of the Waggaman estate] were ap¬ 
praised by the board of directors of the corporation as part 
of the estate, and were conveyed to and accepted in part 
payment of stock in the corporation, part of yhich was 
subsequently distributed to petitioners, we cai:^ not hold 
that the notes were transferred to the corporation by mis¬ 
take. It is significant also that the written propc^sition was 
approved in writing by petitioners, and that the ^otes were 
renewed and notes given for interest during the four years 
thev were among the assets of the corporation. 

It remains to consider whether the cancellation of the 
notes should be considered a gift, or a dividend. ! 

Section 115 (a) of the Revenue Act of 1928 provides in 
substance that any distribution made by a corporation to 
its shareholders, whether in money or in other property, 
out of its earnings or profits accumulated after | February 

3—6637a 
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28, 1913, shall be considered a dividend; while section 22 
provides that the value of gifts shall be exempt from tax¬ 
ation. 


In Lmcoln Nat, Bank^ Executor, 23 B. T. A. 1304; atfd., 
in 63 Fed. (2d) 131, we had before us a transaction involv¬ 
ing this same estate and corporation. The Waggaman 
estate was a stockholder in the Emerson Drug Co., which 


stock was transferred to the corporation. Thereafter a 
stock dividend was declared by the Drug Co., which 
34 stock was distributed by Waggaman & Brawner, 
Inc., among its stockholders by resolution of the di¬ 
rectors, calling it a gift. The Commissioner held that the 
distribution was a dividend, which was approved by the 
Board as follows: 


W e are unable to find that the transfer in question was a 
gift, and are of opinion that the respondent should be sus¬ 
tained. This was a distribution made by the corporation 
to its shareholders, and there is no evidence that it was not 
out of earnings or profits accumulated subsequent to Feb¬ 
ruary 28, 1913, as postulated by the respondent. Thus it 
is squarely within the statutory definition of a dividend in 
section 201 (a). Revenue Act of 1926. The language of the 
corporate resolution is not entirely determinative of the 
nature of the distribution, nor is the fact that the distribu¬ 
tion was to only some of the shareholders and not strictly 
in proportion to holdings. Hadley v. Commissioner, 36 
Fed. (2d) 543, affirming 6 B. T. A. 1031. The other share¬ 
holders have not complained and must therefore, in this 
proceeding, be deemed to have ratified. 


In the case of Hugh H. Miller, 25 B. T. A. 418, we held 
that the cancel-ation by a corporation, with the consent of 
its shareholders, of a debt from its president, who was its 
largest shareholder, created by withdrawals over a period 
of years, the corporation at the time of cancel-ation having 
substantial surplus and the debtor being solvent, was not a 
tax-free gift, but was taxable as a dividend. 

The case of F\. W. Fitch, 27 B. T. A. 615, is similar to 
that above cited, and we there held that where a corpora¬ 
tion cancel-ed an indebtedness of its president and principal 
stockholder it was a dividend and not a tax-free gift. See 
also Ida L. Doivling, 13 B. T. A. 787; Henry D. Muller, 16 
B. T. A. 1015; Virginia H. Holden, 9 B. T. A. 220; and 
Moses Cohen, 28 B. T. A. 190. 
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The corporation in the instant cases had Surplus and 
undivided ])i'ofits far in excess of the cancel-ed ^lotes. It is 
clear that the notes were considered assets df both the 
estate and the corporation and were used for tjhe purpose 
of making the stock of the latter fully paid and nonassess¬ 
able. We hold that the cancellation of the notes must be 
considered a dividend. 

Reviewed bv the Board. ! 

Judgments icill he entered for the respondent\ 

! 

35 United States Board of Tax Appeals, 'Wtashington. 

Docket No. 61244. | 

I 

I 

Ennalls Waggaman, Petitioner, 

TT I 

1 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, a.4 set forth 
in its report promulgated November 29, 1933, it is 
Ordered and decided: That there is a deficiency for the 
3 ’ear 1928 in the amount of $7,232.43. j 

Enter. j 

[Seal U. S. Board of Tax Appeals.] | 

(Signed) CHARLES P. SMITjH, 

Member. 

[Stamp:] Entered Dec. 2, 1933. l 

36 United States Board of Tax Appeals, Waiphington. 

i 

Docket No. 61245. j 

I 

Floyd P. Waggaman, Petitioner, 

v. 

Commissioner of Internal Revenue, Responc^ent. 

Decision. 

Pursuant to the determination of the Board, as ^et forth 
in its report promulgated November 29, 1933, it is j 
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Ordered and decided: That there is a deficiency for the 
year 1928 in the amount of $6,933.95. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) CHARLES P. SMITH, 

Member, 

[Stamp:] Entered Dec. 2, 1933. 

37 [Stamp:] United States Board of Tax Appeals. 
Filed Jan. 25, 1934. 

[Stamp:] Denied, Jan. 26, 1934. (Signed) Charles P. 
Smith, Member U. S. Board of Tax Appeals. 

United’ States Board of Tax Appeals. 

Dockets Nos. 61244-61245. 

Enxalls Waggamax, Floyd P. Waggamax, Petitioners, 

vs. 

CoMMissioxfeK OF IxTERXAL Revexue, Respondent. 

Motion to Reconsider and Revise Findings of Fact and In- 
terlocutonj Decision and Vacate the Judgment Entered. 

Come now the petitioners in the above-entitled cause by 
their attorney, Meredith M. Daubin, and moves that the 
Board of Tax Appeals reconsider its findings of fact, inter¬ 
locutory decision and opinion promulgated November 29, 
1933, and vacate the judgment entered December 2, 1933, 
and enter judgment for the petitioners for the following 
reasons: 

1. The Findings of Fact and Opinion were promulgated 
November 29, 1933, and a registered copy was received by 
petitioners’ attorney December 2, 1933, and judgment was 
entered December 2, 1933, and a registered copy thereof 
was received December 5, 1933. 

2. There seems to be no dispute that Waggaman and 
Brawner, Inc., in accordance with an agreement with peti¬ 
tioners and John W. Brawner, trustee for petitioners, did 
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al the demand of Brawner cancel in 1928 certain notes of 
petitioners which the corporation then held. I 

The Board of Tax Appeals holds this cancellation indi¬ 
cates an intention by the corporation to distributej its profits 
and resulted in a taxable dividend to petitioners. 

The petitioners contend that the cancellation of the notes 
was motivated by no such intention; the ofily reason 

38 being that the corporation concluded that it|was error 
on its part to have ever considered these notes as its 

assets and that it was from the first merely to hold the notes 
for the benefit of the John F. Waggaman Trust Estate and, 
as shown by the resolution authorizing cancellation, it was 
only following the direction and demand of the |rustee of 
the Estate, Brawner, that the notes be cancelled apd turned 
over to the petitioners. Therefore, the notes notlbeing the 
property of the corporation, and the cancellation being done 
at the demand of the trustee of the Estate and niot by the 
petitioners, and the notes being turned over to thej petition¬ 
ers not as stockholders of the corporation but \as bene¬ 
ficiaries of the trust estate, which estate Bravjner was 
terminating in accordance with the trust document and the 
agreement of all the remaining beneficiaries, then: 

The opinion made by the Board in said causes is er¬ 
roneous and not in accordance with the facts established 
by the evidence for the above reasons and also siijce: 

The petitioners did not receive a distribution c|f profits 
from AVaggaman and Brawner, Inc., in the nature pf a divi¬ 
dend by the cancellation of the notes, which is estjablished 
by the following facts: 

A. Waggaman and Brawner, Inc., never had title to these 

notes and admitted this at all times. j 

B. Nevertheless the corporation had erroneously carried 
these notes into its assets. 

C. The corporation did not make a distribution of its 
profits by the cancellation of these notes, because-U 

D. It was carrying out the instructions of J^hn W. 
Brawner, trustee of the Estate, who in his fidici^ary ca¬ 
pacity of trustee was making a final distribiktion of 

39 the Estate corpus in accordance with the truit docu¬ 
ment and the agreement of the beneficiaries, j 

E. It is significant that the trustee, Brawner, was 

the principal actor in the first instant; j 
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1. In inakiii" the advances to the beneficiaries from 1912 
to 1924 from the Trust Estate. 

2. Also in requesting that memorandum notes be given 
to the Estate to protect himself—it being agreed between 
ail beneficiaries and the trustee that the notes at the time 
they were given to the Estate were never to be collected 
from the petitioners by the P]state but were to be adjusted 
at final distribution of the corpus. 

3. Also in turning over the notes to the corporation to 
hold—however, it is significant that Brawner turned these 
notes over to the corporation only after he had again told 
the petitioners that the transfer was only to facilitate book¬ 
keeping and that the notes would be adjusted at final dis¬ 
tribution of the Estate. 

4. And again, he dictated the cancellation of the notes by 
the corporation in 1928 and directed that instead of the 
notes l)eing turned back to himself as trustee for distribu¬ 
tion to tlie beneficiaries of the Estate that the notes be 
turned over direct to the petitioners. 

It is significant that the petitioners received the notes 
not as stockholders of the corporation but as beneficiaries 
of the Estate. 

40 F. The corporation never advanced any of the 
nionev for which the notes were given^—the nionev 
was all advanced bv the P]state. 

G. Brawner, trustee, knew the notes were not to be col¬ 
lected by tlie Instate and were to be adjusted at final distri¬ 
bution. 

II. The corporation when it acquired these notes had 
knowledge and actual notice of their infirmity due to the 
fact that Brawner and the Estate beneficiaries (])etition- 
ers) were the officers, directors and stockholders of the cor¬ 
poration. 

I. Therefore, the corporation was not a holder for value 
of the notes in due course but acquired the notes with 
knowledge and actual notice of their character and well 
knew that it (the corporation) was to merely hold the notes 
to final settlement of the Estate. 

J. The petitioners were not present when the corporation 
acted in cancelling the notes—in fact Floyd Waggainan was 
and had been for some time in Europe and Ennalls Wagga- 
man was in Connecticut—the trustee, contemporaneously 
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with makin<^ final distribution of the Estate’s cojrpus, by an 
agreement between the beneficiaries, directed tl^at the cor¬ 
poration cancel the notes. Had the trustee hel<^ the notes 
he would have cancelled the notes and since the cjorporation 
was holding tlie notes for him he directed that tljie corpora¬ 
tion cancel the notes. I 

K. With all these facts established by the eviclence, how 
can it be said that by the cancellation of jhese notes 

41 “the corporation intended to distribute itfe profits”? 

L. The question is properly asked “Djid the Es¬ 
tate reduce the final distributive share of eaclij petitioner 
by the amount of the advances”? The answer is “No” be¬ 
cause all the beneficiaries of the Estate, i. e., the petitioners 
together with Brawner and Mrs. Burnside, agreed to this 
unequal distribution. This is conclusively established by 
the evidence. j 

All the foregoing points are discussed herein hiore fully 

in part 4 at page 9, etc. 

3. The Findings of Fact made by the Board in said 
causes are not in accordance with the proposed Findings of 
Fact made and filed by petitioners and fully estajblished by 
the evidence in the following material respects: i 

A. The Board’s Finding (page 4) states that on or sub¬ 
sequent to May 18, 1928, “The question arose ss to what 
disposition should be made of the notes.” 

I 

The evidence does not disclose that there was ever any 
question about ''ichaf di^pnsitinn^^ of the notes—+it was al¬ 
ways understood by all parties that the notes were merely 
receipts and that the amounts were advances ag^iinst their 
ultimate share in the Estate and were to be ''disposed 
upon final settlement of the trust. 

42 The (piestion did arise on May 18, 1928, with the 
Trustee Brawner and Waggaman and Bra\Vner, Inc., 

as to "how the previoushj agreed disposition^^^ of the 
notes should be made—that is the mechanics of ihe dispo¬ 
sition. I 

That there was never any question about wha^ disposi¬ 
tion should be made of notes can be shown by petitioners’ 
proposed Finding of Fact No. 24, which is not incorporated 
either in whole or part in the Board’s Findings, jand is as 
follows: 1 
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^‘24. During the period from 1924 to 1928 during which 
the Corporation held these memorandum notes of the tax¬ 
payers, they brought to the attention of the Corporation 
and of John W. Brawner, trustee of the John F. Waggaman 
trust estate, that these were not intended to be debts to 
be repaid by them but were to be considered advances from 
the corpus of the estate and on each occasion the taxpayers 
were assured that proper adjustment would be made at 
the time of the termination of the trust estate.” 

This fact is supported by the following uncontradicted 
evidence. The following is the testimony of Ennalls Wag- 
2 :aman which was all corroborated bv Flovd P. \Vae:gaman 
(Record page 56): 

“Q. Whose idea was it, this giving of notes; were notes 
Cfiven bv vou to the estate for these advances from time to 
time? A. Not for each advance, no. I think the notes were 
given at some later period. Mr. Brawner would say, ‘Now, 
vou owe the estate so much’; he would sav that to each of 
us and he would ask that we give him a memorandum note. 
He would sav, ‘I want vou to do this because if vou should 
die someone might come in and sav I had no business doing 
this.’ The pa^unent of money to any of the beneficiaries 
over the amount stipulated in the trust was contrary to the 
trust; it was not contrary to the spirit of the trust, but he 
gave us more money than the trust allowed and he said 
he would have to have some evidence that we had received 
it.” 

(Record page 57): 

‘‘Q. Has any question ever been raised to your knowl¬ 
edge by any of the beneficiaries as to these over-distribu¬ 
tions bv the trustee ? A. Xo. 

43 “Q. It has always been accepted? A. Yes. Before 

anv distribution was made it was agreed bv all bene- 
ficiaries thev were satisfactorv. 

‘*Q. In other words, there were not any voluntary distri¬ 
butions on the part of John W. Brawner; it was always a 
distribution that had been previously ascertained to be ac¬ 
quiesced in by the beneficiaries? A. Yes.” 

(Record pages 64, 65 and 66): 

“Q. Prior to the distribution of the assets of the estate 
did you have any conversation wnth John W. Brawmer con- 
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corning these two notes ? A. Yes, I had a convejrsation with 
^Ir. Floyd Waggaman, too. He and I had a cjonversation 
when the notes were turned over to the compaijy. 

What was the gist of the conversatioji? A. We 
asked why they were turned over. I 

You say we. A. Mr. Floyd Waggaman '^nd I. 

“Q. Whom did you ask? A. Mr. Brawner. j 

^‘Q. What did he state! A. He said that it w’as the 
easiest wav to handle it; that he fullv understood thev were 
not to be paid; that they were to be settled wheiji the estate 
was settled. We held all of the stock and it would save a 
lot of bookkeeping. If we did not turn it over, as I remem¬ 
ber, he had to change the amount of stock that the estate 
was to get or they had to increase the value of the estate, 
which involved tax matters and involved also the corpora¬ 
tion laws of the State of Virginia in some way, and he said 
for us not to worry, that it would be taken card of in due 
time. I 

‘‘Q. He told you that at the time the corporation acquired 
the assets of the estate? A. Yes. ! 

Did you bring the question up at any tihie subse¬ 
quent to 1924 ? A. I think it was brought tip a num- 

44 her of times and he would alwavs tell us not to worry 

. 1 » 

about it; that it would be attended to whenlthe estate 
was settled. | 

‘‘Q. You mean as far as you were concerned it was your 
understanding the notes would be settled when ihe estate 
was settled? A. Yes. 

“Q. Was that done? A. No, not immediatelyi It was 
not until after the estate was settled, two or tljree days 
after the estate was settled. 1 

^‘Q. What was done? A. Before the estate w£^s settled 
we had a conference with Mr. Brawner. The time h^d arisen 
for him to do something about the notes. He sai^i, ^I will 
see what I can do, how I can go about doing it.’ jTlien he 
settled the estate within a few days. We comniunicated 
with Mr. Waggaman in Europe and within a few dhys after 
the estate was settled we had the meeting of the board of 
directors as you described on the witness stand and when 
I was awav he sent me the cancelled notes.” * 
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(Record pages 66 and 67): 

“Q. If the corporation had attempted to collect these 
notes would vou consider vou had anv defense against 
them? A. We never would have paid them. 

‘‘Q. What would have been your defense? A. We did 
not owe it to the corporation. They had no right to them. 
1 might say, ^Ir. Daubin, that the corporation was the same 
as ourselves and what we would be doing if we attempted 
to collect it would be to collect our own monev from our- 
selves. 

‘‘Q. Did the corporation advance to you any of this 
monev? A. Xot a cent. 

‘‘Q. This amount cancelled and which is the subject of 
controversy in this ])etition was money advanced to you by 
the estate and not by the corporation? A. Absolutely. Xot 
a nickel of this money was ever advanced by the corpora¬ 
tion.” 


45 Therefore, it is resj)ectfully requested that the 
Findings of Fact be revised to include petitioners’ 
])ro]K)sed Finding Xo. 24. 

4. The Board in its opinion relative to these notes holds 
that the notes were not transferred to the corporation by 
mistake in 1924 since as stated in the opinion: 


A. (Page 5, Opinion) “* * * it does not appear that the 
trustee, Brawner, had any right to make advancements 
from the corpus to the })etitioners, or either of them or to 
antici})ate their income”; also 

B. “The notes were listed in the written offer of sale as 

part of the assets of the Wagganian Instate * * and were 

conveyed to the corporation to and accepted in part pay¬ 
ment of the stock * * *” 


It is res]iectfully submitted that the above conclusion 
reached bv the Board is not in accordance with the Findings 
of Fact and the evidence. 

As to the first conclusion above, (A), the evidence dis¬ 
closes the verv contrarv—i. e., Brawner did have a right 
to make advances from the corpus and income over and 
above the designated distributions scheduled in the trust 
document. This is shown by the testimony of Ennalls 
Waggaman (Record page 57): 
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‘^Q. Has any question ever lieen raised to your knowl¬ 
edge by any of the beneficiaries as to these ov(3r-distribu- 
tions bv the trustee? A. No. 

• I 

It has always been accepted? A. Yes. ]5efore any 
distribution was made it was agreed bv all beneficiaries 
they were satisfactory. I 

‘‘Q. In other words, there were not any volunjary distri¬ 
butions on the part of John \V. Brawner; it was always a 
distribution that had been previously ascertained to be 
accpiiesced in by the beneficiaries ? A. Yes.” | 

! 

46 Therefore, it follows that Brawner d|id have a 
legal right to make these distributions at the time 
he made them, since the beneficiaries had '^igi'^'cd in 
advance and subsequently ratified all of the tr^istees’ ac¬ 
tions and have never questioned any distribution. 

As to the second conclusion above, (B), it is true that the 
notes were listed by the trustee, Brawner, in the sales 
schedule; however, the approval of the offer and transfer 
by the beneficiaries of the trust were of the plait of trans¬ 
ferring the Estate’s assets to the corporation. | 

The error in the transfer to the corporation arises from 
the fact that the Estate never considered the no:es as col¬ 
lectible assets of the corpus—this fact is proven beyond a 
doubt by evidence in the Record. Both Floyd ai^d Ennalls 
Waggaman prior to the time in 1924 of the transfer of the 
assets (Record pages 65 and 66) to the corporation had a 
distinct understanding with the trustee, Brawner, that the 
notes were not to be paid by them but were advjpncements 
from the Estate corpus. | 

Ennalls Waggaman, speaking about the agreen^ent prior 
to turning the notes over to the corporation, testified: 

I 

(Record page 65): | 

‘‘He (Brawner) said that it was the easiest way to handle 
it; that he fully understood they were not to be paid; that 
they Avere to be settled when the estate was settled. We 
held all of the stock and it would save a lot of boojivkeeping. 
If we did not turn it over, as I remember, he had to change 
the amount of stock that the estate was to get or they had 
to increase the value of the estate, which involved tax mat¬ 
ters and involved also the corporation laws of the State of 
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Virginia in some way, and he said for us not to worry, that 
it would be taken care of in due time.” 

Also at page 72: 

• 

would like to say in explanation that Mr. Brawner was 
like an older brother to us. He was my father’s nephew 
and had been my father’s private secretary and then took 
over his business when mv father was so dangerouslv ill 
and he was after\vards trustee. So anything he wanted us 
to do, we did it without question. If we had had a 
47 bank or someone we did not know, we might have 
({uestioned certain things he had done.” 

Therefore, it follows that since the corporation was 
owned and controlled by Brawner together with petitioners 
that the corporation only acquired in the notes the pro])- 
erty right intended to be transferred by the Estate (the 
same parties being on both sides of the deal) and in any 
event the corporation could not acquire a greater right 
against the petitioners than the Estate had as evidenced by 
the notes—and the undisputed evidence admits of only one 
conclusion that the notes were merelv memorandum notes 
not intended to be repaid by either of the petitioners and 
that the amounts advanced were part of their share on 
final distribution. 

The question is properly asked: ‘‘Did the Estate reduce 
the final distributive share of each petitioner by the amount 
of the advances?” 

The answer is ‘‘No,” because the beneficiaries of the 
Estate, the petitioners, together with Brawner and Mrs. 
Burnside, agreed to this unequal distribution. These par¬ 
ties constituted all the pai'ties interested in the Estate. 

Again, this unequal distribution between beneficiaries 
and at a percentum dilTerent than detailed in the trust doc¬ 
ument was nothing novel for we have had these unequal 
distributions made during the entire life of the trust estate 
(compare petitioners’ Exhibits 5, 6, 7 and 8). 

Ennalls Waggaman testified (Record page 70) as follows: 

“The Member: I was wondering if in the settlement of 
the estate you and your brother each received the same 
number of shares of stock of the corporation which you 
would have received supposing these advances had not 
been paid. 
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i 

j 

‘‘The Witness: I think so, yes. We receivcjid one-third 
of tlie coi-poration's one-third of the 8,000 shares. I 
one-third, ^Ir. Floyd one-third and ^Irs. Burni^ide’s estate 
got one-third. | 

“The ^Member: So, in the final settlement tlie fact you 

! *' 

were given these notes was not taken into I account at 
all ? i 

48 “The Witness: No, The reason Mr. ij^loyd Wag- 
gaman and I got more than Mrs. Burnside was be¬ 
cause Mrs. Burnside was a widow with no children, whereas 
Mr. Waggaman and I both had wives and children to care 
for, and by mutual consent we were given a greajter propor¬ 
tion of the money than she took.” | 

The only motive and reason for the cancellation of the 
notes of petitioners by the corporation in 1928 was that 
they were (as stated in corporation directors’j minutes): 

“* * * inadvertently carried into the assets of the 

company when the corporation of Waggaman and Braw- 
ner, Inc. purchased the assets of the John F. Waggaman 
Trust Estate, * * j ^ 

. I 

Thus agreeing with the trustee’s demands th^^t the cor¬ 
poration was merely holding the notes for him and in the 
cancelling the corporation merely followed the directions 
of the trustee. 

There is no evidence tending to show that the corporation 
intended or did by the cancellation distribute itsj earnings 
so as to make those amounts dividend income tc^ petition¬ 
ers. I 

The Findings of Fact Promulgated November 29, page 
2, state: 

“* • • order to adjust his (John W. jBrawner, 

trustee) accounts for settlement purposes, he reqtuired pe¬ 
titioners to give notes representing the amounts cjf the ad¬ 
vances which were carried as assets of the estate.” 


And further: i 

“Petitioners did not consider that they would ever be 
called upon to pay these notes and believed that they were 
merely receiving in advance part of what would be dis¬ 
tributed to them on termination of the trust.” I 
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Tlius the Findin£>\s show that the trustee, Brawner, re- 
(juired notes to be i»’iven for purposes^^ and that 

tlt(‘ rousiderf'd iJtf'p ii'rrc rca'lviufi advauce- 

weiiis (ff tJiclr final share and this was apreed to hp all the 
beneficiaries. 

There are no fmdini»:s contradictory to the foreaoinii*. 

AVe have notliini*- unusual in this—from the l)e<»-innini»- 
of the trust estate (a) advances had been made from the 
cor])us; (b) over-distributions of income had been made 
in amounts which were unequal to the several bene- 
49 ticiaries’ stated share in income; (c) settlor, trustee 
and beneficiaries acquiesced in these ])ayments; (d) 
and cancellation of advances to beneficiaries in lar<^e 
amounts had been made in the case of these ])etitioners and 
another (all beneficiaries of the Estate). 

Did not the petitioners have a rig-ht to believe that the 
notes would never have to be paid and would be always con¬ 
sidered as advancements of their ultimate share in the 
final distribution / 


Then, the notes were turned over to the cor])oration and 
from that very moment until the corporate directors’ reso¬ 
lution cancellini»: the notes, the beneficiaries of the hastate 
(the petitioners) constantly reminded Brawner that the 
cor})oration (of, which they were the stockholders and di¬ 
rectors and ofiicers) should not have the note as assets of 
the corporation and that the notes were not to be i)aid and 
were to be settled between the beneficiaries contemporane¬ 
ously with the final distribution of the estate. 

* 

To which the trustee, Brawner, always agreed and this 
is the only reason the petitioners permitted the notes to be 
held by the corporation. 

That the directors, officers and stockholders of the corpo¬ 
ration all agreed in May, 1928, as shown by corporate min¬ 
utes, that the notes had been improperly acquired from the 
Estate and should be cancelled is stated in the Findings of 
Fact. 


That the beneficiaries of the Trust Estate agreed in Mav, 
1928, (as they had done on many previous occasions) to the 
cancellation and unequal distribution of the Estate’s assets 
is part of the undisimted evidence. 

That the trusljee, Brawner, directed the corporation that 
to correct the error the corporation was to cancel the notes 
and turn them over to the beneficiaries direct is estab¬ 


lished. 
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Thus the Estate at the direction of the beijieficiaries 

50 was, as done on a ])rovions occasion as 5{<hown by 
the evidence and Findings of Fact, cancelling the 

advances made to the beneficiaries. j 

How then can this be a dividend to the petitione|*s? Only 
if we say the corporation intended to distribute e<|rnings— 
and tlie evidence in the i-ecord and the Findings of Fact 
can not admit of any such intent when the corporation was 
acquiescing in the demand of the trustee to cancel and 
return the notes. | 

Chronologically then we have the following: | 

1. Brawner was sole tiaistee of the John F. W^iggaman 
Trust Estate, with power to deal in any manner with the 
Estate in his uncontrolled discretion. 

2. Beneficiaries (during settlor’s life time fron^ 1909 to 
1918, his death) all agreed to instruct Brawner jto make 
income distributions and advancements from corpus in 
amounts in excess of those scheduled in trust dociiment. 

3. Trustee makes the extra distributions and Advance¬ 

ments—securing from the settlor and beneficiaries j ratifica¬ 
tions in writing. } 

4. After settlor’s death and in 1919, by agreeihent be¬ 

tween beneficiaries, the trustee cancelled an equal I amount 
of advances previously made. | 

5. During the ten year period after settloi*’s death (]\Iay 

18, 1918, to May 18, i928) the trustee continued upc^n direc¬ 
tion of beneficiaries to make these extra distributions and 
advances. 1 

6. It is significant that the advancements were onty to the 

beneficiaries having an interest in the corpus at jts final 
distribution. ! 

7. Trustee, for record purposes, required bene^ciaries 

to give memorandum notes to Estate for amount of advance¬ 
ments. I 

8. Trustee decided in 1924 to transfer all Estate’^ assets 

‘‘lock, stock and barrel” to a corporation owjned by 

51 himself and Estate’s beneficiaries for capitajl stock 

of the corporation. 1 

9. Before approving form of sale and transfer, tl|e peti¬ 

tioners were assured by the trustee, Brawner, tha^ their 
notes the E.state held would be adjusted upon final dilstribu- 
tion and that it would facilitate bookkeeping to let tjie cor- 
])oration hold the notes. 1 
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10. With this assurance the notes were transferred to 
the cor])oi*ation toirether with tlie opei-atini*: assets of the 
Estate. 

n. Diirinjr the time from 1924 to May, 1928, the petition¬ 
ers broiialit to the attention of the trustee on manv occa- 
sions the (question of the correctness of the corporation con¬ 
tinuing* to hold these notes and were assured that it was 
understood tliat the notes would not have to be ])aid and 
that the corporation icould make proper adjustment when 
the Estate was settled. 

12. On one occasion the petitioners signed interest notes 
to the corporation understanding it was for bookkeeping 
])ur poses. 

13. 'May 18,1928, the trustee distributed to the beneficiar¬ 
ies the Plstate corpus and at that time the petitioners again 
brought up the question of adjustment of' the notes held 
by the corporation. 

14. The trustee told the petitioners he would have the 
notes taken eui*e of—it having always been understood that 
the notes were not to be actually ])aid by the petitioners. 
The other beneficiaries in the Estate agreed that an unequal 
distribution could be made of the eor])us in that the 8000 
shares of AVaggaman and Brawner, Inc., could be divided 
in three parts and the petitioners’ share need not be re¬ 
duced by the amount of the advances. That is, the benefi¬ 
ciaries of the Estate agreed again (as done on i)revious 
occasions) to cancel the advances and divide the remain¬ 
ing corpus in equal parts. This was done. 

15. The beneficiaries were all out of AVashington and 
after getting advice of counsel the trustee, Brawner, in¬ 
structed the corporation to cancel the notes and re- 

52 turn them to the petitioners all in accordance with 
the previous agreement of the beneficiaries and Trus¬ 
tee. 

IG. The Board of Directors of AA'aggaman and Brawner, 
Inc., in accordance with the demand of the trustee, agreed 
that— 

A. It was error for it (the corporation) to consider that 
it had any property right in the notes since even before 
the corporation acquired the notes and also subsequent 
thereto all parties—trustee and beneficiaries—and the offi¬ 
cers, director.Si and stockholders of the corporation under- 
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1 

I 

istood that tlie notes were not to be })aid and ivere to be 
adjusted on final settlement of the Estate, i 

therefore, the cor])oration cancelled the notes at the direc¬ 
tion of the trustee, and j 

B. The accrued interest notes of petitioners ijeld by the 
corporation were forgiven and notes cancelled ai^d all notes 
returned to the petitioners. | 

17. The corporation, for bookkeeping purposed, charged 
the notes off to surplus as “a;/ adjustment of ii^s assets/^ 

There are only two points of all the above chronological 
history needing special explanation and they arej: 

1. Why did petitioners approve the trustee’s offer to 
transfer all the assets with the notes?—this approval was 
given only after the trustee and beneficiaries had agreed 
that the notes were to be adjusted when estate was settled. 
The corporation to hold the notes for bookkeeping conven¬ 
ience. We can now admit that we would not havela present 

([uestion if the Estate had kept the notes—however, 
53 we must not lose sight of the fact that the Estate, 
the petitioners and beneficiai’ies and the corporation 
were all bound together in one grou]) due to the community 
of interests. 

2. Why did the petitioners sign interest notes t|) the cor¬ 
poration? 1 

This was i-eally an error which was adjusted liy the di¬ 
rectors on Mav 25, 1928, and the notes cancelled. 1 

The petitioners testified they thought it was a bookkeep¬ 
ing matter only when they gave the -interest notes to the 
corporation. 

This is the exact point of error stated to have b^en made, 
i. e.: 

A. The corporation carried into its book assets these 
notes, when all paidies interested in both the Estate and 
the corporation intended that the corporation shc^uld only 
hold the notes for final settlement of the Estate4—that is 
the reason that the directors’ i-esolution states that the 
notes were j 

* inadvertently carried into the assets of the 
company ^ 

4—6337a 
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B. The cori)ora'tion then havini*- luadvertenthj carried 
the notes into its assets enunieoiishf secured an interest 
note. 

It is hiirhly significant that the trustee, Brawner, was 
always the motivating force beliind each se})arate act and 
the evidence cleaHy reveals that he was the one and the 
only one who directed the corporation to cancel all the 
notes in order that the beneficiaries’ agreement could be 
carried out to the letter. It was Brawner who settled the 
Estate and employed counsel to advise on pro])er method 
of cancelling the notes—the ])etitioners were not 
54 present and knew nothing* about the details, consid¬ 
ering it properly a duty of the trustee in final settle¬ 
ment of his fiduciarv matters. 

Therefore, it is urged that the Findings of Fact be revised 
and the Board determine that the amount of the cancelled 
notes are not ta.vable income to petitioners since the whole 
transaction was the correction of an error. 

5. Finally, it is urged that the interest notes cancelled 
by the corporation in the amounts of, Ennalls 'Waggaman 
$7,905.66 and Floyd Waggaman $4,874.57, can not in any 
event be taxed as a dividend to the petitioners since these 
notes merely represent at most accrued interest waived 
by the corporation and taxpayers being on a cash basis 
thev could neither be held to have disbursed the interest 
payment when notes were signed or to have received income 
when notes were cancelled. 

It has been repeatedly held that income can not be created 
bv fiat alone—such is the result of holding the amount of 
the cancelled notes income as appears in the Board’s Opin¬ 
ion and Final Order. 

6. Therefore, it appears that the opinion and final order 
entered on December 2, 1933, are contrary to law, in that 
the corporation’s acquiescence in the demands of the trus¬ 
tee to cancel the notes it held for the advances made bv 

% 

the Estate does not indicate an intention to distribute its 
earnings and consequently the amounts are not taxable 
dividends to petitioners and the interest notes cancelled 
by the corporation can not in any event ))e taxable as in¬ 
come to petitioners for these latter notes do not represent 
any cash or property coming into the hands of petitioners. 
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The petitioners, by their attorney, further ijnove that 
an o])portunity be e:ranted for oral hearing; iipop the fore- 
<*oing motion, and in the event that this Bo^h*d denies 

55 each or any of the foregoing grounds and reasons 
for reconsideration, the ])etitioners do heijeby make 

and note and request this Board to enter as of record excep¬ 
tions to each and any ruling denying said reasotis for re¬ 
consideration upon the same grounds as hereinabove stated. 

MEREDITH M. DAUB^N, 

Atforncj/ for' Petifioners. 

I 

56 [Stamp:] United States Board of Tax I Appeals. 

Filed Mar. 7, 1934. I 

United States Board of Tax Appeals. 

Docket No. 61244. I 

Enxalls "Waggaman, Petitioner, 


Guy T. Helverixg, Commissioner of Internal Revenue, 

Respondent. 

j 

Agreement for Review by the Court of Appeals] of the 

District of Columbia. I 

1 

It is agreed between the parties to these proceedings by 
their respective undersigned attorneys that pursuant to 
Section 1002 (d) of the Revenue Act of 1926, the decision 
of the United States Board of Tax Appeals in th^ above- 
named proceedings may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. I 

MEREDITH M. DAUBIN, i 

Counsel for Petitioner, 

917 15/// St., N. W., Washington, \d. C. 

E. BARRETT PRETTYMA^f, 
General Counsel, Bureau of Internal Re'^enue. 

Washington, D. C., March 1, 1934. I 
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57 [Stamp:] United States Board of Tax A])peals. 
Filed Mar. 7, 1934. 

United States Board of Tax A]:)j)eals. 

Docket Xo. 61245. 

Floyd P. W.\ggamax, Petitioner, 

vs. 

Guy T. Helverixg, Commissioner of Internal Revenue, 

Respondent. 

Agreement for Review by the Court <tf Appeals of the 

District of Columbia. 

It is agreed between the parties to these proceedings by 
their respecti>’e undersigned attorneys that pursuant to 
Section 1002 (d) of the Revenue Act of 1926, the decision 
of the United States Board of Tax Appeals in the above- 
named proceedings may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. 

MEREDITH .M. DAUBIX, 
i Counsel for Petitioner, 

917 15/// St., N. W., Washinqton, D. C. 

E. BARRETT PRETTYMAX, 
General Counsel, Bureau of Internal Revenue. 

Washington, D. C., March 1, 1934. 

58 [Stamp:] United States Board of Tax Appeals. 
Filed Mar. 1, 1934. 

United States Board of Tax Appeals. 

Docket Xo. 61244. 

Enxalls W.\ggaman, Petitioner, 

vs. 

Guy T. Helverixg, Commissioner of Internal Revenue, 

Respondent. 

Petition of Ennalls Waggaman for Review by the Court 
of Appeals of the District of Columbia of a Decision by 
the United States Board of Tax Appeals. 

(Filed February, 1934.) 

Ennalls Waggaman, the petitioner in this cause, by Mer¬ 
edith 'SI. Daubin, counsel, hereby files his petition for re- 
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view by the Court of Appeals of the District of Columbia 
of a decision by the United States Board of Tix Appeals 
rendered on December 2, 1933, 29 B. T. A. 84, dbtermining 
a deficiency in the petitioner’s Federal incomd taxes for 
the calendar year 1928 in the amount of $7,‘^32.43, and 
respectfully shows: j 


The petitioner, Ennalls Waggaman, is an individual re¬ 
siding in the District of Columbia and files his ijneome tax 
return as a resident of the District of Columbii with the 
Collector of Internal Revenue at Baltimore, Maryland. 

It has been agreed in writing between the said petitioner 
and the said Guy T. Helvering as Commissioner o|f Internal 
Revenue, the respondent herein, that the aforesaid decision 
of the Board of Tax Appeals may be reviewed by|the Court 
of Apx)eals of the District of Columbia. j 

59 II. 

Nature of the Controversv. i 

^ 1 

The controversy involves the proper determiijiation of 
the petitioner’s liability for Federal income taxes for the 
calendar vear 1928. 

John F. Waggaman, father of the petitioner and Floyd 
P. Waggaman, and John W. Brawner, had been i business 
associates for many years prior to August 1, 1909. On that 
date John F. Waggaman retired and by deed of trust trans¬ 
ferred his entire estate to his eldest son, Henry E.j Wagga¬ 
man, and John W. Brawner, as trustees for the ec^ual ben¬ 
efit of his three sons, Henry E. Waggaman, Floyd |P. Wag¬ 
gaman and Ennalls Waggaman. The trust was t|o termi¬ 
nate ten years after the death of the grantor. E(enry E. 
Waggaman died August 25,1909; his widow, Viola Jl. Wag¬ 
gaman, by the terms of the trust, succeeded to his interest; 
and John W. Brawner became the sole trustee of the estate. 
Viola R. Waggaman on April 29, 1918, conveyed; her in¬ 
terest to Brawner, as trustee, to pay the incom^ to her 
during life, and at her death to pay the principal ijn equal 
shares to Floyd P. Waggaman, Ennalls Waggaman, and 
Brawner. The grantor, John F. Waggaman, died pn May 
18,1918, and his wife died August 26,1926. j 
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It was provided in the deed of trust that the grantor 
should receive $1,000.00 per month, and each of the three 
sons $150.00 per month until the death of the grantor, after 
which the grantor’s widow should receive $500.00 monthly 
and the three sons each $200.00. 

The AVaggaman trust property consisted of vacant and 
improved real lestate in AVashington, trust notes, and cor¬ 
porate securities, including a large block of stock in the 
Emerson Drug Co., of Baltimore, Md. 

From time to time the trustee, in addition to the regular 
income provided in the trust, made advancements to the 
three principal bcncticiaries, viz., the petitioner, 
60 Floyd P. AVaggaman and Viola R. AVagganian, the 
widow of Henry E. AA’aggaman, which were paid 
from the ])rincipal of the trust, or its accumulations. By 
Xovcmber 20, 1919, these additional advancements 

amounted to, Floyd P. AA'aggaman, $33,268.51; Ennalls 
AA aggaman, $3)2,943.07; and A^iola R. Burnside (formerly 
A^iola R. AA'aggaman) $23,653.75. On account of the crea¬ 
tion of the abo^e mentioned trust by Viola R. AVaggaman 
and her remarriage, it was agreed between all the ben¬ 
eficiaries to cancel the indebtedness against her in the sum 
of $23,653.75 and a corresponding amount against the peti¬ 
tioner and Floyd P. AA'aggaman. This left a balance of 
$9,614.76 charged against Floyd P. AVaggaman and 
$9,289.82 against Ennalls AVaggaman. From that time 
until February 1, 1924, other advances were made to the 
petitioner and Floyd P. AA'aggaman, when the amounts 
were, Floyd P. AA^aggaman, $42,934.65 and Ennalls AA'agga¬ 
man, $42,570.73. There was no specific authority in the 
deed of trust authorizing the trustee to make these ad¬ 
vances; however, all distributions were agreed to in ad¬ 
vance In* all the beneficiaries and subsequently affirmed by 
the beneficiaries by written approval to the trustee’s 
periodical statements of distribution; also in order to 
adjust his accounts for final settlement purposes he re¬ 
quired the petitioner and Floyd P. AA'aggaman to give notes 
representing the amounts of the advances, which were car¬ 
ried as assets of the estate. Petitioner and Flovd P. AA'ag- 
gaman did not consider that they would ever be called upon 
to pay those notes and believed that thev were merelv re- 
ceiving in advance part of what would be distributed to 
them on the termination of the trust. 
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Floyd P. Waggaman and the trustee, John \| 7 . Brawner, 
had been in tlie real estate business as partners in "Wash¬ 
ington for many years, and in January, 1920, ^he business 
was incorporated under the laws of Virginii^ under the 
name of AVaggaman & Brawner, Inc. Petitioijier Ennalls 
AVaggaman also became a stockholder in the jiorporation 
and at all times hereinafter mentioned bothi petitioner, 
Floyd P. AA'aggaman and Brawner were officejirs and di¬ 
rectors of the corporation. The stock vjas all held 
61 by them and a few office associates. j 

The trustee, Brawner, determined theit it would 
facilitate management of the estate to transfer all its assets 
to the aforementioned corporation, for capital stock. This 
was done in January, 1924, and the notes of petitioner and 
Pdoyd P. AVaggaman held by the estate were transferred 
together with all the estate’s corpus to the corporation. 

Prior to the transfer to the corporation by the estate of 
its property tlie petitioner and Floyd P. AVaggejman ques¬ 
tioned the propriety of the estate transferrini^ the peti¬ 
tioner’s and Floyd P. AA'aggaman’s notes to thp corpora¬ 
tion and thev were assured bv the trustee that! the notes 

» ft I 

would be adjusted iqion final distribution of the Estate and 
that it would facilitate bookkeeping to let the corporation 
hold the notes. AA^ith this assurance the beiieficiaries 
acquiesced in the transfer to the corporation of tike estate’s 
assets including these notes. 

The corporation carried these notes into its Ossets and 
from this time (1924) to 1928 the petitioner and', Floyd P. 
AA'^aggaman brought to the attention of the trusted on many 
occasions tlie question of the correctness of thd corpora¬ 
tion continuing to hold the notes and they werj? assured 
tiiat it was understood tliat the notes were never 
and that the coiqioi-ation would make proper a 
wlien the estate was settled. 

On one occasion the petitioner and Floyd P. A\’|aggaman 
signed interest notes to the corporation, understiiiiding it 
was for bookkeeping purposes. 

Alay 18, 1928, the trustee distributed to the benieficiaries 
the estate cor])us and at that time the petitioner apd Floyd 
P. AA’aggaman again brought up the question of adjustment 
of the notes held by the corporation. | 

The trustee told the petitioner and Floyd P. A\''|iggaman 
he would have the notes taken care of—it having always 
been understood that the notes were not to be | actually 

ft^ 


to be y)aid 
(| j list men t 
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paid by the petitioner and Floyd P. Waggaraan. The 
62 other beneficiaries in the estate agreed that an un¬ 
equal distribution could be made of the corpus in 
that the 8,000 shares of Waggaman and Brawner, Inc., 
could be divided in three parts and the petitioner’s and 
Floyd P. Waggaman’s share need not to be reduced by the 
amount of the advances. That is, the beneficiaries of the 
estate agreed again (as done on previous occasions) to 
cancel the advances and divide the remaining corpus in 
equal parts. This was done. 

The beneficiaries were all out of Washington and after 
getting advice of counsel the trustee, Brawner, instructed 
the corporation to cancel the notes and return them direct 
to the petitioner and Floyd P. Waggaman, all in accord¬ 
ance with the previous agreement of the beneficiaries and 
trustee. 

The i)etitioncr and Floyd P. Waggaman considered the 
adjustment of these notes a part of the termination of the 
fiduciary matters of the trust estate and left it all to the 
trustee’s direction. 

However, the corporation discovered that it had erro¬ 
neously carried the notes into its assets and had also 
erroneously carried into its assets the interest notes signed 
by the petitioner and Floyd P. Waggaman. 

The Board of Directors of Waggaman and Brawner, 
Inc., in accordance with the demand of the trustee, agreed 
that— 

A. It waff error for it (the corporation) to consider that 
it had any property right in the notes since even before the 
corporation acquired the notes and also subsequent thereto 
all parties—trustee and beneficiaries—and the officers, di¬ 
rectors and stockholders of the corporation understood 
that the notes were not to be paid and were to be adjusted 
on final settlement of the estate, 

therefore, the corporation cancelled the notes at the di¬ 
rection of the trustee, and 

B. The accrued interest notes of petitioner and Floyd P. 
Waggaman held by the corporation were forgiven and 
notes cancelled and all notes returned to the petitioner and 
Floyd P. Waggaman. 
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63 The Directors passed the following resolption: 

i 

“That the treasurer be and he is hereby authorized to 
cancel the following notes of Floyd P. and Eniialls Wag- 
gaman held by the Company and to make them ajgift of the 
cancelled notes, which represent advances made by the 
lOstate of John F. Waggaman and inadvertent|ly carried 
into the assets of the Company when the corporation of 
Waggaman & Brawner, Inc., purchased the asi^ets of the 
»Tohn F. Waggaman Estate and issued therefor stock in 
the said corporation. I 

“That the treasurer be and he is hereby ins|iructed to 
notify ]\lr. F'loyd P. Waggaman, at Cannes, Fijance, and 
.Major Ennalls Waggaman, at Danbury, (yonnecficut, that 


the debt is forgiv’cn and cancelled and return to them the 
said notes. 

Note of Floyd P. Waggaman, Jan. 31, 1926. . . 

Note of Floyd P. AVaggaman, Jan. 31, 1926 . . 4,874.57 

Note of Ennalls Waggaman, Oct. 1, 1927. 42,570.73 

Note of Ennalls Waggaman, Oct. 1, 1927. 7,905.66” 

Subsequently all of the stockholders of Waggaman & 
Brawner, Inc., ratified in writing this resolution a^id action 
of the Board of Directors. The notes were canjcel-ed as 
directed and returned to the petitioner and floyd P. 
W aggaman. ! 

The petitioner did not include as income the aniounts of 
either of the cancelled notes, .$42,570.73 and $7,905.66, in 
his income lax return for 1928. The Commissioncu’ of In¬ 
ternal Revenue held that the cancellation of these notes 
indicated an intention by the corporation to distribute its 
profits and therefore there was a distribution of jthe cor¬ 
poration’s earnings and the amounts were taxaljfie divi¬ 
dends to petitioner. I 

The petitioner contends that the cancellation of the notes 
was all a part of the distribution of the trust estjate and 
contemporaneously therewith, and was directed! by the 
trustee and that they received the notes as benefieijaries of 
the trust estate and not as stockholders of the corporation. 
Further, that the cancellation by the corporation (l)f these 
notes can not indicate an intention to distribute ihe cor¬ 
poration’s earnings since the corporation acted j at the 
demand and direction of the trustee and the directors and 
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stockliolders all agreed that it was error to have 

64 ever considered the notes as assets. 

The petitioner filed his income tax return for the 
year 1928 on March 12, 1929, and a plea of the bar of the 
statute of limitations was made before the Board of Tax 
Appeals, the deficiency notice not having been mailed until 
November 13, 1931. 

III. 

The said Ennalls Waggaman being aggrieved by the 
Findings of Fact and conclusion of law contained in the 
said Findings and Opinion of the Board, and by its decision 
entered pursuant thereto, desires to obtain a review thereof 
by the Court of Appeals for the District of Columbia. 

IV. 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

(1) The holding that the cancellation of the notes was a 
dividend in the year 1928 from Waggaman and Brawner, 
Inc., to the petitioner. 

(2) The failure to hold that the cancellation of the notes 
was not a dividend in the year 1928 from Waggaman and 
Brawner, Inc., to the petitioner. 

(3) The holding that the note cancelled in the amount of 
$42,570.73 was a dividend in the year 1928 from Waggaman 
and Brawner, Inc., to the petitioner. 

(4) The failtire to hold that the note cancelled in the 
amount of $42,570.73 was not a dividend in the year 1928 
from Waggaman and Brawner, Inc., to the petitioner. 

(5) The holding that the note cancelled in the amount of 
$7,905.66 was a dividend in the year 1928 from Waggaman 
and Brawner, Inc., to the petitioner. 

(6) The failtire to hold that the note cancelled in the 
amount of $7,905.66 was not a dividend in the vear 

65 1928 from Waggaman and Brawner, Inc., to the 
petitioner. 

(7) The holding that Waggaman and Brawner, Inc., by 
cancelling the note in the amount of $42,570.73, was not 
correcting the error of having carried this note into its 
assets. 

(8) The holding that Waggaman and Brawner, Inc., by 
cancelling the note in the amount of $7,905.66, was not cor- 
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recting the error of having ever secured this ncjte from the 
petitioner and/or of having ever considered it ajs a liability 
of petitioner to the corporation. | 

(9) The failure to hold that the cancellationjof the note 

did not indicate an intention to distribute profits and/or 
earnings of the corporation. i 

(10) The failure to hold that the cancellaiion of the 

notes in 1928 by Waggaman and Brawner, Inc.,j was at the 
direction and demand of John W. Brawner, tri^stee of the 
Jolin F. Waggaman Estate. j 

(11) The failure to hold that the petitioner ahd the trus¬ 
tee of the Estate understood that the cor])oration was to 
merely hold the notes for the Estate to adjust at time of 
the final settlement and distribution of the Plstate corpus. 

(12) The failure to hold that the cancellation c^f the notes 
was made as a part of the distribution of the co/pus of the 
John F. AVaggaman Trust Estate. 

(13) The holding that the return of the cancblled notes 
to the })etitioner was not a gift of the notes to the peti¬ 
tioner. 

(14) Tlic holding that the Statute of Limitations had 
not barred the assessment of anv deficiencv befpre the dc- 
ficiencv notice was mailed. 

(15) The holding that the tax deficiency notice mailed on 

November 13, 1931, was timely and not after tjie Statute 
of Limitations had barred the assessment of anyj deficiency 
for the year 1928. | 

(16) The failure to hold that the plea of the bar of 
66 the Statute of Limitations was good. 

(17) The holding that the burden of proof to 
establish the plea of limitation is on the petitioned. 

(18) The failure to hold that the petitioner had satisfied 
his burden of ])roof to establisli tlie [)lea of limitaiions upon 
])roof of the timely filing of his statutory return. 

(19) The failure to hold that the burden was u]ion the 
respondent to prove that valid consents in writing have 
been filed extending the general statute of limitafion. 

(20) The failure to hold that ])etitioner made! a prima 
facie showing that the Statute of Limitation ba|*s the re¬ 
spondent from any action unless valid consents i|n writing 
are proven by the respondent. 

(21) The failure to hold that the respondent had not 
sustained his burden of proving the validity of th<^ waivers. 
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(22) The failure to hold that the respondent did not 
plead any extensions, waivers and/or consents extending 
the general Statute of Limitations. 

(23) The failure to tind that petitioner tiled a timely 
statutorv return for the vear 1928 on March 12, 1931. 

(24) The failure to tind that Waggaman and Brawner, 
Inc., admitted that it was error for it to have ever carried 
the petitioner’s and his brother’s notes into its (corpora¬ 
tion’s) assets. 

(25) The failure to find that the corporation understood 
that from 1924 and subsequent thereto that it was merely 
to hold the notes for the bookkeeping convenience of the 
Estate. 


(26) The failure to find that John AV. Brawner, as trus¬ 
tee of tlie John F. Waggaman Estate, understood that the 
notes were not to be paid but were to be adjusted on 


final distribution of the Estate and further the fail¬ 


ure to find that he directed that the corporation 
cancel the notes and return them direct to petitioner and 
his brother. 


(27) The failure to find that from 1924 to 1928 the peti¬ 
tioner and his brother brought to the attention of the trus¬ 
tee and the corporation the correctness of the corporation 
continuins: to hold the notes and that thev were assured on 
each occasion that the notes would be adjusted upon final 
settlement of the Estate. 

(28) The failure to find that the petitioner and the other 
beneficiaries of the Estate and the trustee all understood 
that the notes >vere advancements and not to be repaid there¬ 
for since these same individuals were the officers, directors 
and stockholders of the corporation, then the corporation 
was not a holder in due course without notice but took the 
notes with full,knowledge of their infirmities. 

(29) The failure to find that while the book value of 
Estate’s assets was $800,000.00 including the notes and 
equal in amount to the par value of the capital stock of 
Waggaman and Brawner, Inc., issued in 1924 to the Estate 
for the assets; nevertheless stock was not issued for the 
notes since all parties understood that the corporation was 
to hold the notes for the Estate pending final adjustment. 

(30) The failure to find that among the assets of the 
Estate transferred to the Corporation was a block of com¬ 
mon stock of Emerson Drug, Inc., totaling 7530 shares, 
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which stock was carried on the books of the| Estate at 
$300,000.00 and was transferred to and received ty the Cor¬ 
poration at that amount together with the other assets; 
and that this Emerson Drug stock of February ll, 1924, had 
a value of at least $100.00 per share or $753,000.00; and 
further that the corporation, by admitting the c^aim of the 
Estate and its beneficiaries that the notes bf Ennalls 
08 and Floyd Waggaman, totaling $85,505.38,on Febru¬ 
ary 1, 1924, were transferred in error to tl^e corpora¬ 
tion by the Estate, results in no failure of considcjration for 
the stock issued for the Estate^s assets. Tl4 Estate’s 
assets were taken over at $800,000.00, their bbok value, 
whereas part of the assets, Emerson Drug Stocjk, had an 
actual value of $453,000.00 in excess of its book vjalue. 

(31) The failure to find that dividends declared as such 
and paid in cash by Waggaman and Brawner, line., on its 
capital stock were as follows: I 


Year 1925, 5% ; amount . $| 45,425.00 

Year 1926, 6 V 2 %; amount . 59,032.50 

Yeai* 1927, 615%; amount . 65,552.50 

Year 1928, 11% ; amount . ]L06,700.00 


(32) The failure to find that the capital stock| of Wag¬ 
gaman and Brawner, Inc., at the time the notes jvere can¬ 


celled was owned as follows: 
Ennalls Waggaman . 



shares 


Floyd Waggaman 



John W. Brawner 


350 1 


W. Eben Burnside . 

Sarah F. Wetherall . 

Elizabeth S. Billard . 

Alice V. Waggaman . 

William A. Boss . 

John W. Brawner, Trustee for Viola W. 
Burnside, Ennalls Waggaman, Floyd 
Waggaman and John W. Brawner . . . . 


75 


•j I 

100 i 
50 I 



Total . 9,085 j shares 

Ennalls Waggaman, Floyd Waggaman and .John W. 
Brawner were remaindermen in equal shares of thi 2,666% 
shares held in trust for Viola W. Burnside who h^d a life 
interest in this stock. i 
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(33) The failure to grant the Motion to Reconsider and 
Revise Findings of Fact and Interlocutory Decision and 
Vacate the Judgment Entered as filed by petitioner on 
January 25, 1934, and denied January 26, 1934. 

(34) The finding of a deficiency for the year 1928 

69 in lieu of a determination that there is no income 
tax due from the petitioner for the year in con- 

trove rsv. 

MEREDITH M. DAUBIX, 
Counsel for Petitioner^ 
i 917 15/// St., N. IF., Washmgton, D. C. 

District of Columbia, 

^Meredith M. Daubin, being first duly sworn, says that 
he is counsel of record in the above-named cause; that as 
such counsel he is authorized to verify the foregoing peti¬ 
tion for review; that he has read the said petition and is 
familiar with the statements contained therein; and that 
the statements made are true to the best of his knowledge, 
information and belief. 

.MEREDITH M. DAUBIX. 

Subscribed and sworn to before me this 13th day of 
February, 1934. 

[notarial SEAT..] EVELYX R. POTTERTOX, 

' Notary Public, D. C. 

70 [Stamp:] United States Board of Tax Appeals. 
Filed Mar. 1, 1934. 

United I States Board of Tax Appeals. 

Docket Xo. 61244. 

Ennalls Waggaman, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing Petition for Review. 

To E. Barrett Prettyman, General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

Please take notice that the petitioner on the — day of 
February, 1934, filed with the Clerk of the United States 
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Board of Tax Appeals at Washington, D. C., a Petition for 
Review by tlie Court of Appeals of the District of iColumbia 
of the Decision of the Board heretofore renderbd in the 
above-entitled cause. 1 


A copy of the Petition for Review and the Assignments 
of Error as filed is hereto attached and served ifpon you. 

Dated at Washington, D. C., this — dav of Februarv, 
1934. ' " * 


Respectfully, 


MEREDITH M. DAUB]^N, 
Counsel for Petitioner, 

917 loth St,, N. W., Washmgto^i^, D. C. 

Personal service of the foregoing notice, toget^her with 
a copy of the Petition for Review and Assigm^ents of 
Error mentioned therein, is hereby acknowledged this — 
dav of Februarv, 1934. 

E. BARRETT PRETTYMA^ 
General Counsel, Burea i of 
Internal Revenue, 

Counsel for Respondent. 


[Stamp:] United States Board of Tax Appeals. 
Filed Mar. 1, 1934. 1 


United States Board of Tax Appeals. 

Docket No. 61245. 

I 

Floyd P. Waggaman, Petitioner, | 

vs. I 

Guy T. Helvering, Commissioner of Internal Re^tenue, 

Respondent. 

Petition of Floyd P. Waggaman for Review by th^ Court 
of Appeals of the District of Columbia of a Decision by 
the United States Board of Tax Appeals. 1 


(Filed February, 1934.) 1 

! 

Floyd P. Waggaman, the petitioner in this ca^se, by 
Meredith ]\I. Daubin, counsel, hereby files his petition for 
review by the Court of Appeals of the District of Ccllumbia 
of a decision by the United States Board of Tax Appeals 
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rendered on December 2, 1933, 29 B. T. A. 84, determinino* 
a deficiency in the petitioner’s Federal income taxes for 
the calendar year 1928 in the amount of $6,933.95, and 
respectfully shows: 

I. 

The petitioner, Floyd P. Waggaman, is an individual 
residing in the District of Columbia and files his income 
tax return as a resident of the District of Columbia with 
the Collector of Internal Revenue at Baltimore, ^Maryland. 

It has been agreed in writing between the said petitioner 
and the said Guy T. Helvering as Commissioner of Inter¬ 
nal Revenue, the respondent herein, that the aforesaid deci¬ 
sion of the Board of Tax Appeals may be reviewed by the 
Court of Appeals of the District of Columbia. 

II. 

Nature of the Controversy. 

The controversy involves the proper determina- 
72 tion of the petitioner’s liability for Federal income 

taxes for the calendar vear 1928. 

» 

John F. Waggaman, father of the petitioner and Ennalls 
Waggaman, and John W. Brawner, had been business asso¬ 
ciates for many years ])rior to August 1, 1909. On that 
date John F. Waggaman retired and by deed of trust trans¬ 
ferred his entire estate to his eldest son, Henry E. Wag¬ 
gaman, and John W. Brawner, as trustees for the equal 
benefit of his three sons, Henry E. Waggaman, Floyd P. 
Waggaman and Ennalls Waggaman. The trust was to ter¬ 
minate ten vears after the death of the grantor. Henrv E. 
Waggaman died August 25, 1909; his widow, Viola R. Wag¬ 
gaman, by the terms of the trust, succeeded to his interest; 
and John W. Brawner became the sole trustee of the estate. 
Viola R. Waggaman on April 29, 1918, conveyed her in¬ 
terest to Brawner, as trustee, to pay the income to her dur¬ 
ing life, and at hei* death to pay the principal in equal 
shares to Floyd P. Waggaman, Ennalls Waggaman, and 
Brawner. The grantor, John F. Waggaman, died on May 
18, 1918 and his wife died August 26, 1926. 

It was provided in the deed of trust that the grantor 
should receive $1,000.00 per month, and each of the three 
sons $150.00 per month until the death of the grantor, after 
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which the grantor’s widow should receive $500.00 monthly 
and tlie three sons each $200.00. 

The Wagganian trust property consisted of viieaiit and 
improved real estate in Washington, trust notes, and cor¬ 
porate securities, including a large block of stcck in the 
Emerson Drug Co., of Baltimore, Md. 

From time to time the trustee, in addition to tl|e regular 
income provided in tlie trust, made advancemeifts to the 
three principal beneficiaries, viz., the petitioneii, Ennalls 
Waggaman and Viola R. Waggaman, the widow lof Henry 
E. Waggaman, which were paid from the princi]^al of the 
trust, or its accumulations. By November 20, 1^9, these 

additional advancements amounted to, Floyd P. 
73 Waggaman, $33,268.51; Ennalls Wagganjan, $32,- 

943.57; and Viola R. Burnside (formerly j Viola R. 
Waggaman) $23,653.75. On account of the creation of the 
above mentioned trust by Viola R. Waggaman! and her 
remarriage, it was agreed between all the benehtiarios to 
cancel the indebtedness against her in the sum of ^i^23,653.75 
and a corresponding amount against the petitioner and 
Ennalls Waggaman. This left a balance of $9,614.76 
charged against Floyd P. Waggaman and $9,289.8j2 against 
Ennalls Waggaman. From that time until February 1, 
1924, other advances were made to the petitioner and En¬ 
nalls Waggaman, when the amounts were, Floyd IP. Wag¬ 
gaman, $42,934.65 and Ennalls Waggaman, $42,570.73. 
There was no specific authority in the deed of trust author¬ 
izing the trustee to make these advances, howeve^-, all dis¬ 
tributions were agreed to in advance bv all the beneficiaries 
and subsequently affirmed by the beneficiaries b^ written 
approval to the trustee’s periodical statements of jdistribu- 
tion; also in order to adjust his accounts for finiil settle¬ 
ment purposes he required the petitioner and Enm^lls Wag¬ 
gaman to give notes representing the amounts oii the ad¬ 
vances, which were carried as assets of the estate. Peti¬ 
tioner and Ennalls Waggaman did not consider that they 
would ever be called upon to pay these notes andjbelieved 
that they were merely receiving in advance part | of what 
would be distributed to them on the terminatioii of the 
trust. 

Floyd P. Waggaman and the trustee, John W. ih'awner, 
had been in the real estate business as partners iji Wash- 

5—6337a ! 
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iuglon for many years, and in January, 1920, the business 
was incorporated under the laws of Virginia under the 
name of Waggaman & Brawner, Inc. Petitioner’s brother, 
Ennalls Waggaman, also became a stockholder in the cor¬ 
poration and at iull times hereinafter mentioned both peti¬ 
tioner, Ennalls Waggaman and Brawner were officers and 
directors of the, corporation. The stock was all held by 
them and a few office associates. 

The trustee, Brawner, determined that it would facilitate 
management of the estate to transfer all its assets to 
74 the aforementioned corporation, for capital stock. 

This was done in January, 1924, and the notes of 
l)etitioner and Ennalls Waggaman held by the estate were 
transferred together with all the estate’s corpus to the 
corporation. 

Prior to the transfer to the corporation by the estate of 
its property the,petitioner and Ennalls Waggaman ques¬ 
tioned the propriety of the estate transferring the peti¬ 
tioner’s and Ennalls Waggaman’s notes to the corporation 

and thev were assured bv the trustee that the notes would 

* ^ 

])e adjusted upon final distribution of the estate and that 
it would facilitate bookkeeping to let the corporation hold 
the notes. With this assurance the beneficiaries acquiesced 
in the transfer to the corporation of the estate’s assets 
including these notes. 

The corporation carried these notes into its assets and 
from this time (|1924) to 1928 the petitioner and Ennalls 
Waggaman brought to the attention of the trustee on manv 
occasions the question of the correctness of the corporation 
continuing to hold the notes and thev were assured that it 
was understood that the notes were never to be paid and 
that the corporation would make proper adjustment when 
the estate was settled. 

On one occasion the petitioner and Ennalls Waggaman 
signed interest notes to the corporation, understanding it 
was for bookkeeping purposes. 

^lay 18, 1928, the trustee distributed to the beneficiaries 
the estate corpus and at that time the petitioner and En¬ 
nalls Waggaman again brought up the question of adjust¬ 
ment of the notes held by the corporation. 

The trustee told the petitioner and Ennalls Waggaman 
he would have the notes taken care of—it having always 
])een understood that the notes were not to be actually paid 
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by the petitioner and Ennalls Waggaman. The Other ben- 
eficiai'ies in the estate agreed that an unequal distribution 
could be made of the corpus in that the 8,000 shares of 
Waggaman and Brawner, Inc., could be divided in 
75 three parts and the petitioner’s and Enulills Wag- 
ganian’s share need not be reduced by tlie amount 
of the advances. That is, the beneficiaries of Ihe estate 
agreed again (as done on previous occasions) to Cancel the 
advances and divide the remaining corpus in eqpal parts. 
This was done. | 

The beneficiaries were all out of Washington and after 


getting advice of counsel the trustee, Brawner, i|nstructed 
the corporation to cancel the notes and return th^m direct 
to the petitioner and Ennalls Waggaman, all in accordance 
with the previous agreement of the benefici^^ries and 
trustee. 

The petitioner and Ennalls Waggaman considered the 
adjustment of these notes a part of the termination of the 
fiduciary matters of the trust estate and left it All to the 
trustee’s direction. 

However, the corporation discovered that it had erro¬ 
neously carried the notes into its assets and pad also 
erroneously carried into its assets the interest not^s signed 
by the petitioner and Ennalls Waggaman. I 

The Board of Directors of Waggaman and Brawner, 
Inc., in accordance with the demand of the ti'usteie agreed 
that— ! 


A. It was error for it (the corporation) to consider that 
it had any pi'operty right in the notes since even before the 
corporation acquired the notes and also subsequent thereto 
all parties—trustee and beneficiaries—and the officers, di¬ 
rectors and stockholders of the corporation unjlerstood 
that the notes were not to be paid and were to be Adjusted 
on final settlement of the Estate, 

therefore, the corporation cancel-ed the notes at the di¬ 
rection of the trustee, and | 

I 

B. The accrued interest notes of petitioner and I Ennalls 

Waggaman held by the corporation were forgiyen and 
notes cancelled and all notes returned to the petiticjner and 
Ennalls Waggaman. ! 
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The Directors passed the following resolution: 

76 “That the treasurer be and he is herebv author- 
ized to cancel the following notes of Floyd P. and 
Ennalls Waggaman held by the Company and to make them 
a gift of the cancelled notes, which represent advances 
made by the Estate of John F. Waggaman and inadver¬ 
tently carried into the assets of the Company when the cor¬ 
poration of Waggaman & Brawner, Inc., purchased the 
assets of the John F. Waggaman Estate and issued there¬ 
for stock in the said corporation. 

“That the treasurer be and he is herebv instructed to 
notify Mr. Floyd P. Waggaman, at Cannes, France, and 
Major Ennalls Waggaman, at Danbury, Connecticut, that 
the debt is forgiven and cancelled and return to them the 
said notes. 

Note of Floyd P. Waggaman, Jan. 31, 1926. . . $43,280.47 
Xote of Floyd P. Waggaman, Jan. 31, 1926. . 4,874.57 

Note of Ennalls Waggaman, Oct. 1, 1927. 42,570.73 

Xote of Ennalls Waggaman, Oct. 1, 1927. 7,905.66’’ 

Subsequently all of the stockholders of Waggaman & 
Brawner, Inc., ratified in writing this resolution and action 
of the Board of Directors. The notes were cancelled as 
directed and returned to the petitioner and Ennalls Wag¬ 
gaman. 

The Petitioner did not include as income the amounts of 
either of the cancelled notes, $43,280.47 and $4,874.57, in 
his income tax return for 1928. The Commissioner of In¬ 
ternal Revenue held that the cancellation of these notes in¬ 
dicated an intention by the corporation to distribute its 
profits and therefore there was a distribution of the cor¬ 
poration’s earnings and the amounts were taxable divi¬ 
dends to Petitioner. 

The Petitioner contends that the cancellation of the notes 
was all a part of the distribution of the trust estate and 
contempoi-aneously therewith, and was directed by the trus¬ 
tee and that they received the notes as beneficiaries of the 
trust estate and not as stockholders of the corporation. 
Further that the cancellation by the corporation of these 
notes can not indicate an intention to distribute the cor¬ 
poration’s earnings since the corporation acted at the de¬ 
mand and direction of the trustee and the directors and 
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stockholders all agreed that it was errojr to have 

77 ever considered the notes as assets. | 

The Petitioner filed his income tax retu^’ii for the 
year 1928 on March 12, 1929 and a plea of the bar of the 
statute of limitations was made before the Boai*d of Tax 
Appeals, the deficiency notice not having been mailed until 
November 13, 1931. ! 

^ I 

1 

III. I 

j 

The said Floyd P. Waggaman being aggriev(3d by the 
Findings of Fact and conclusion of law contained in the 
said Findings and Opinion of the Board, and by its de¬ 
cision entered pursuant thereto, desires to obtaih a review 
thereof by the Court of Appeals for the District of 
Columbia. i 

IV. i 

1 

The Petitioner assigns as error the following j acts and 
omissions of the Board of Tax Appeals: 

(1) The holding that the cancellation of the notes was a 

dividend in the year 1928 from Waggaman and Brawner, 
Inc., to the Petitioner. | 

(2) The failure to hold that the cancellation of |the notes 

was not a dividend in the year 1928 from Waggaman and 
Brawner, Inc. to the Petitioner. 

(3) The holding that the note cancelled in the amount of 
$43,280.47 was a dividend in the year 1928 fronj Wagga¬ 
man and Brawner, Inc. to the Petitioner. 

(4) The failure to hold that the note cancelled in the 
amount of $43,280.47 was not a dividend in the jear 1928 
from Waggaman and Brawner, Inc. to the Petitioner. 

(5) The holding that the note cancelled in the ainount of 
$4,874.57 was a dividend in the year 1928 from Wbggaman 
and Brawner, Inc. to the Petitioner. 

(6) The failure to hold that the note cancelled in 

78 the amount of $4,874.57 was not a dividend in the 
year 1928 from Waggaman and Brawner, Inc. to the 

Petitioner. 

(7) The holding that Waggaman and Brawner, Inc., by 
cancelling the note in the amount of $43,280.47 was not 
correcting the error of having carried this note into its 
assets. 
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(8) The holding that Waggaman and Brawner, Inc., by 
cancelling the note in the amount of $4,874.57 'vvas not cor¬ 
recting the error of having ever secured this note from 
the Petitioner and/or of having ever considered it as a 
liability of Petitioner to the corporation. 

(9) The failure to hold that the cancellation of the note 
did not indicate an intention to distribute profits and/or 
earnings of the corporation. 

(10) The failure to hold that the cancellation of the notes 
in 1928 by Waggaman and Brawner, Inc. was at the direc¬ 
tion and demand of John W. Brawner, Trustee of the John 
F. Waggaman Estate. 

(11) The failure to hold that the Petitioner and the 
Trustee of the Estate understood that the corporation was 
to merely hold the notes for the Estate to adjust at time 
of the final settlement and distribution of the Estate 
corpus. 

(12) The failure to hold that the cancellation of the notes 
was made as a part of the distribution of the corpus of 
the John F. Waggaman Trust Estate. 

(13) The holding that the return of the cancelled notes 
to the Petitioner was not a gift of the notes to the Pe¬ 
titioner. 

(14) The holding that the Statute of Limitations had not 
barred the assessment of anv deficiencv before the de- 
ficiencv notice was mailed. 

(15) The holding that the tax deficiency notice mailed 
on Xovember 13, 1 1931 was timely and not after the Statute 
of Limitations had barred the assessment of any deficiency 

for the year 1928. 

79 (16) The failure to hold that the idea of the bar 

of the Statute of Limitations was good. 

(17) The holding that the burden of ])roof to establish 
the plea of limitation is on the Petitioner. 

(18) The failure to hold that the Petitioner had satis¬ 
fied his burden of proof to establish the plea of limitations 
upon proof of the timely filing of his statutory return. 

(19) The failure to hold that the burden was upon the 
Respondent to ])rove that valid consents in writing have 
been filed extending the general statute of limitation. 

(20) The failure to hold that Petitioner made a prima 
facie showing that the Statute of Limitation bars the Re¬ 
spondent from any action unless valid consents in writing 
are proven by the Respondent. 
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(21) The failure to hold that the Respondenit had not 
sustained his burden of proving the validity of tlije waivers. 

(22) The failure to hold that the Respondeijt did not 

plead any extensions, waivers and/or consents jextending 
the general Statute of Limitations. j 

(23) The failure to find that Petitioner filed! a timely 
statutory return for the year 1928 on March 12,11931. 

(24) The failure to find that Waggaman andjBrawner, 
Inc. admitted that it was error for it to have evtr carried 
the Petitioner’s and his brother’s notes into its (corpora¬ 
tion’s) assets. 

(25) The failure to find that the corporation understood 
that from 1924 and subsequent thereto that it was merely 
to hold the notes for the bookkeeping convenience of the 

Estate. 

80 (26) The failure to find that John W. Brawner as 

Trustee of the John F. Waggaman Estate, under¬ 
stood that the notes were not to be paid but were to be 
adjusted on final distribution of the Estate and further 
the failure to find that he directed that the ccrporation 
cancel the notes and return them direct to Petitioner and 
his brother. 

(27) The failure to find that from 1924 to 1928 the Pe¬ 
titioner and his brother brought to the attenti|Dn of the 
Trustee and the corporation the correctness of the cor¬ 
poration continuing to hold the notes and that 'hey were 
assured on each occasion that the notes would bcs adjusted 
upon final settlement of the Plstate. 

(28) The failure to find that the Petitioner and the other 
beneficiaries of the P]state and the Trustee all understood 
that the notes w'ere advancements and not to be repaid 
therefor since these same individuals w’ere the officers, 
directors and stockholders of the corporation, then the 
corporation w’as not a holder in due course without notice 
but took the notes wfith full knowdedge of their infirmities. 

(29) The failure to find that wdiile the book value of 
Estate’s assets w’as $800,000.00 including the notes and 
equal in amount to the par value of the capital stock of 
W aggaman and Brawmer, Inc. issued in 1924 to t|ie Estate 
for the assets; nevertheless stock w’as not issued for the 
notes since all parties understood that the corporation w^as 
to hold the notes for the Estate pending final adjustment. 

(30) The failure to find that among the assets bf the Es¬ 
tate transferred to the Corporation w^as a block oi common 
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stock of Emerson Drug, Inc., totaling 7,530 shares, which 
stock was carried on the books of the Estate at $300,000.00 
and was transferred to and received by the Corporation 
at that amount together with the other assets; and that 
this Emerson Drug stock of February 1, 1924 had a value 
of at least $100.00 per share or $753,000.00; and further 
that the Corporation, by admitting the claim of the Estate 
and its beneficiaries that the notes of Ennalls and 
81 I"loyd Waggaman totaling .$85,505.38 on February 1, 
1924, were transferred in error to the Corporation 
by the Estate, results in no failure of consideration for the 
stock issued for the Estate’s assets. The Estate’s assets 
were taken over at $800,000.00, their book value, whereas 
part of the assets, Emerson Drug Stock, had an actual 
value of $453,000.00 in excess of its book value. 

(31) The failure to find that dividends declared as such 
and paid in cash by Waggaman and Brawner, Inc. on its 
capital stock were as follows: 


Year 1925 5% Amount. $45,425.00 

Year 1926 6M.>% Amount. 59,032.50 

Year 1927 6VL>% Amount. 65,552.50 

Year 1928 11% Amount. 106,700.00 


(32) The failure to find that the capital stock of Wagga¬ 
man and Brawner, Inc., at the time the notes were cancelled 
was owned as follows: 


Ennalls Waggaman . 

Floyd Waggaman . 

John W. Brawner. 

W. Eben Burnside. 

Sarah F. Wetherall. 

Elizabeth S. Billard. 

Alice V. Waggaman. 

William A. Boss. 

John W. Brawner, Trustee for Viola W. 
Burnside, Ennalls Waggaman, Floyd 
Waggaman and John W. Brawner. 

Total . 


2,816% 

shares 

2,816% 

i ( 

350 

i i 

i 4 

/ ») 

0 

(( 

5 

i i 

100 

i i 

50 

4 i 

2,666% 

i i 


9,085 shares 


Ennalls Waggaman, Floyd Waggaman and John W. 
Brawner were remaindermen in equal shares of the 2,666% 
shares held in trust for Viola W. Burnside who had a life 
interest in this stock. 
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(33) The failure to grant the Motion to RecoiUider and 
Revise Findings of Fact and Interlocutory Decision and 
Vacate the Judgment Entered as filed by Peqtioner on 
January 25, 1934 and denied January 26, j 1934. 

82 (34) The finding of a deficiency for the lyear 1928 
in lieu of a determination that there is no income 

tax due from the Petitioner for the vear in contr^versv. 

MEREDITH M. DAUBIN, j 

Counsel for Petitioner^ 

917 loth Street, N. W., WasJiinffto\i, D. C. 

i 

District of Columbia, ss: I 

Meredith M. Daubin, being first duly sworn, saVs that he 
is Counsel of record in the above-named cause; th^t as such 
Counsel he is authorized to verify the foregoing petition 
for review; that he has read the said petiti<Ji and is 
familiar with the statements contained therein; j and that 
the statements made are true to the best of his knowledge, 
information and belief. 

' MEREDITH M. DAUBIN. 

I 

Subscribed and sworn to before me this 13th day of Feb¬ 
ruary, 1934. 

[seal.] EVELYN R. PATTERTON, 

Notary Public, D. C. 

83 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 1, 1934. j 

United States Board of Tax Appeals.! 

Docket No. 61245. 

Floyd P. Waggaman, Petitioner, 

vs. 

I 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. i 

Notice of Filing Petition for Review, 

To E. Barrett Prettyman, General Counsel, B^ireau of 
Internal Revenue, Washington, D. C.: | 

i 

Please take notice that the Petitioner on the 1 day of 
March, 1934, filed with the Clerk of the United States 
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Board of Tax Appeals at Washington, D. C., a Petition 
for Review by the Court of Appeals of the District of 
Columbia of the Decision of the Board heretofore rendered 
in the above-entitled cause. 

A copy of the Petition for Review and the Assignments 
of Error as filed is hereto attached and served upon you. 

Dated at Washington, D. C., this 1 day of March, 1934. 

Respect full V, 

MEREDITH M. DAUBIN, 

Counsel for Petitioner, 

917 loth St., N. W., Washington, D. C. 

Personal service of the foregoing Notice, together with 
a copy of the Petition for Review and Assignments of 
f]rror mentioned therein, is hereby acknowledged this 1 
dav of March, 1934. 

E. BARRETT PRETTYMAN, 

General Counsel, 

Bureau of Internal Revenue, 

' Counsel for Respondent. 

84 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 9, 1934. 

United States Board of Tax Appeals. 

Docket No. 61245. 

Floyd P. AVaggamax, Petitioner, 

vs. 

OrY T. Helverixg, Commissioner of Internal Revenue, 

Respondent. 

Stipulation for Consolidation of Record on Petition for 

Review. 

Floyd P. AVaggaman, the Petitioner in this cause, by 
Aleredith M. Daubin, counsel, stipulates with the Commis¬ 
sioner of Internal Revenue, the Respondent, that this cause 
now before the United States Board of Tax Appeals on a 
Petition for Review of Board Decision by the Court of 
Appeals of the District of Columbia, is to be consolidated 
witli tlic cause:of Ennalls AA’aggaman, Docket No. 61244, 
v;hich cause is likewise before this Board on Petition for 
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Review of Board Decision by the Court of Appeals of the 
District of Columbia. 

The parties hereto further stipulate that only pne record 
to cover both causes is to be prepared and transmitted by 
tlie Clerk of said Board to the Court of Appeals for the 
District of Columbia; the issues in both causes l|eing iden¬ 
tical and the causes having* been previously consolidated 
on liearing before tlie Board and a consolidated Finding 
of Fact and Order of Redetermination having bejen handed 
down in said causes bv this Board. I 

MEREDITH M. DAUBIN, | 

Attorneif for Petitioner. 
ROBERT H. JACKSbX, 

General Counsel^ 

Bureau of Internal Reve\iue, 

Attorney for Respondent. 

Washington, D. C., March 9, 1934. 

85 [Stamp:] United States Board of Tax Appeals. 
Lodged Sep. 24, 1934. 

[Stamp:] United States Board of Tax Appeals. Filed 
Sep. 26, 1934. I 

i 

In the Court of Appeals for the District of Columbia. 

B. T. A. Docket Xos. 61244 and 61245. 

Enxalls Waggamax, Floyd P. Waggamax, Petitioners, 


CoMMissioxER OF IxTERXAL Revexue, Respoiideiit. 

i 

I 

Statement of Evidence. 

The following is a statement of evidence in narrative 
form in the above-entitled cause. This cause carae on for 
hearing before the Honorable Charles P. SmithJ Member 
of the United States Board of Tax Appeals, onj May 31, 
1933. C. M. Charest, General Counsel, and Willisi R. Lans- 
ford. Special Attorney, Bureau of Internal Revbnue, ap- 
])eared for the respondent, and Meredith M. Dalubin and 
August H. Moran, attorneys of record, appeared for the 
petitioners. 
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Thereupon the following proceedings were had and testi¬ 
mony heard by said Member, the cause of Floyd P. Wagga- 
man, Docket No. 61245, by agreement between counsel was 

consolidated bv said Member with the cause of Plnnalls 

* 

Waggaman, Docket No. 61244, the issues and evidence being 
identical. 

The evidence introduced by both parties to the abov’e- 
entitled causes, which is material and necessary to the de¬ 
termination of the assignments of error set out by the peti¬ 
tioners for review in their petitions for review by the Court 
of Appeals of the District of Columbia of the deci- 
86 sion of the Board of Tax Appeals, is herein set out 
in narrative form. 


Sarah F. Wetherall, having been first duly sworn as a 
witness on behalf of the petitioners, upon direct examina¬ 
tion testified as follows: 

My name is Sarah F. Wetherall and I am employed by 
Waggaman and Brawner, Inc., and have been since its in¬ 
corporation as a bookkeeper, member of the Board of Di¬ 
rectors and as an officer. 

The books and records of Waggaman and Brawner, Inc., 
which books I kept and made the entires therein, show divi¬ 
dends declared by the corporation on its outstanding capi¬ 
tal stock as follows: 


Year 1925, 5% ; amount 

“ 1926, 6VL>7c; 

“ 1927, 6M.>%; ‘‘ 

‘‘ 1928, 11% ; 


.$ 45,425.00 
59,032.50 
65,552.50 
106,700.00 


(Thereupon the witness was excused without cross-exam¬ 
ination.) 


Guy T. Gilcrest, having been first duly sworn as a witness 
on behalf of the petitioners, upon direct examination testi¬ 
fied as follows: 

My name is Guy T. Gilcrest and I am employed by the 
Income Tax Unit, Valuation Division, Securities Section, 
as a Valuation Auditor, and in my official capacity I make 
valuations of corporate stock for the Commissioner of In¬ 
ternal Revenue. I have in my official work made a 
87 valuation report on the common stock of the Emer¬ 
son Drug Company as of certain dates and based on 
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1 

the earnings and intangible assets as found in t^ihis report, 
and using tlie same tlieorv the value of the commjon stock is 
$174.64 per share as of January 1, 1924. ! 

i 

(Thereui)on the witness was excused without ci’oss-exam- 
ination.) I 

Herbert W. Primm, having been first duly sworn as a 
witness on behalf of the petitioners, upon directly examina¬ 
tion testified as follows: 

!My name is Herbert \V. Primm and I am Assistant Real 
Estate Officer of the Washington Loan and Trust Company, 
and in 1923 and 1924 I was Note Teller of the siime Com¬ 


pany and in my capacity as Note Teller 1 had occasion to 
pass on and approve together with other officers of the 
company loans to John W. Brawner, surviving jrustee of 
John F. Waggaman Trust Estate. 

In September, 1923, the Washington Loan and Trust 
Company loaned $10,000.00 to the Estate of John P. Wagga¬ 
man on a })romissory note collaterally secured by 300 shares 
of the common stock of Emerson Drug CompaiW which 
stock we considered worth at least $125.00 per share. 

In February, 1924, we loaned $100,000.00 to the lEstate of 
John F. Waggaman on a promissory note collatc^rally se¬ 
cured by 509 shares of Emerson Drug Company common 
stock which we valued at $100.00 per share and a f^rst trust 
real estate note of $100,000.00. I 

I 

(Thereupon the witness was excused without crcjss-exam- 
ination.) i 


Ennalls Waggaman, having been first duty sworn 
88 as a witness on behalf of the petitioners, up^n direct 
examination testified as follows: | 

My name is Ennalls Waggaman, one of the peiitioners 
herein, and the other petitioner, my brother, is pijesent. 

On August 1, 1909, John F. Waggaman, father of the 
petitioners, created a living trust of all his properiy, nam¬ 
ing his son, Henry E. Waggaman, and a nephew, .john W. 
Brawner, as trustees (Exhibit 8). Henry E. Wa^ggaman 
died shortlv after the trust was created leaving John W. 
Brawner the sole trustee. The trustor died in 1918. | Under 
the terms of the trust it was to terminate ten yeats after 

the trustor’s death. The trust reserved certain Amounts 

i 
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to be paid periodically to the trustor and liis wife for life 
witli further })rovisioiis for monthly payments to three 
sons, Henry Floyd P. and Ennalls Waggamaii. The 
tliree sons were designated as remaindermen. Henry E. 
Waggaman died in 1909 and upon his death his one-third 
share of the trust estate became vested in his widow. 

Prior to the World War, Floyd P. Wa ggaman and John 
W. Brawner had been in the real estate business in Wash¬ 
ington, D. C. Shortly after the World War, Ennalls Wag- 
ganian joined this business. In 1919, this business was in¬ 
corporated under the name of Waggaman and Brawner 
Fompany, Inc. It was, and always has been, a family cor- 
])oration. The stockholders, other than the Waggaman 
brothers, Brawner and Burnside, who married Henry E. 
Waggamairs widow, had acquired their stock by gift. 

The estate of John F. Waggaman in 1919 consisted 
89 of various plots of vacant land, apartment houses, 
office buildings, small rental ])ro])erties, stocks and 
bonds, which made it extremely difficult to divide. It was 
considered advisable by the beneficiaries of the trust and 
John W. Brawner, trustee, from a bookkeeping standpoint 
and for the convenience of the beneficiaries in final distribu¬ 
tion to bring the estate into the Waggaman and Brawner 
firm, which the several beneficiaries agreed to. The capital 
stock of Waggaman and Brawner Company, Inc., was in¬ 
creased in 1924 and shares of stock were issued to the trus¬ 
tee for the assets of the estate. The shares issued for such 
assets were exactly 8,000 of a par value of $100.00 each. 
The total ])ar value of the 8,000 shares of stock issued for 
the estate’s assets was considerably less than the value of 
such assets as placed thereon by the beneficiaries. (Ex¬ 
hibit 4). 

This transfer was formally initiated by a written propo¬ 
sition submitted by the trustee to the corporation on Janu¬ 
ary 28, 1924. This proposition was accepted by the Board 
of Directors of the corporation on January 28, 1924, the 
Board being charged by resolution with fixing and deter¬ 
mining the value of the property. The petitioners ajiproved 
the otter of the Trustee as beneficiaries of the estate. 


Bv ^Ir. Lansford: 

Q. When thisi estate was turned over to the corporation 
for shares of stock on February 1, 1924, there is no question 
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about the value of the estate being equivalent to the sum 
tliat was agreed upon in the corporate minutes? A. 

90 It was worth a lot more. 

Q. As of that date? A. It was worth m'pre. 

Q. Wortli more than the par value of the share?]; of stock 
of Waggaman & Brawnei-, Inc. ? A. Oh, yes. j 

The ])eriodical payments provided in the tru|^t agree¬ 
ment establishing the trust on August 1, 1909, \|ere con¬ 
sidered what the estate could then pay. As diviclends ac¬ 
cumulated and business became better, certain ad\^ances in 
addition to the ])aynients scheduled in the trust agreement 
were made as the beneficiaries needed them. The idea was 

that some dav the beneficiaries would take the estate and 

* 

such payments were simply an advancement of mOiiiey that 
they would some day get. Such payments to an^’ of the 
beneficiaries over the amount stipulated in the trUst were 
contrary to the trust. The trustee demanded some Iwidence 
of the excess payments to the beneficiaries. Brawn|?r would 
state to the beneficiaries, “Xow, vou owe the estate so 

* I 

much,” and would a.sk for a memorandum note. At the 
end of each vear Brawner would get a statement signed bv 
all the beneficiaries saying what he had done was ^|;atisfac- 
tory to all the beneficiaries. He would say wan}; you to 
do this because if you should die some one might borne in 
and sav I had no business doing this.” In the saiue wav 
he would make the sons acknowledge it was perfectly proper 
for him to have paid the Trustor and his wifejgreater 

91 sums than the trust allowed. PIxhibits 5 and]6 tabu¬ 
late the distributions made under the terms of the 

trust. Exhibit 7 tabulates the withdrawals in excess of 
those expressly permitted under the trust. This laiter ex¬ 
hibit shows the adjustment in 1919 of excess withdrawals 
between the two petitioners herein and the sistei|-in-law 
who succeeded to the third brother’s interest, wherdiby the 
sister-in-law was relieved of the obligation to rep^y her 
withdrawals in excess of stipulated payments, and a like 
amount was cancelled as to the two petitioners. Abiut the 
same time that this adjustment was made, the sister-in-law, 
Mrs. Viola R. Waggaman, now Mrs. W. E. Bupiside, 
created a trust of her share of the Waggaman Estate for 
the benefit, upon her death, of the two petitioners and 
Brawner, which latter trust increased the two petitioners’ 
ultimate share in the estate’s assets. I 
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The foregoing adjustment between the beneficiaries left 
a balance duo from the petitioner, Floyd P. Waggaman, of 
$9,614.70, and from tlie petitioner, Ennalls Wagganian, a 
balance due of $9,289.82. In December, 1919, a note was 
given for $5,000.00 for withdrawals by each petitioner. The 
Exhibit No. 7 next shows the indebtedness of each peti¬ 
tioner to have been consolidated in a se])arate note totaling 
$14,614.76 on the part of Floyd P. 'Waggaman and $14,- 
289.82 on the part of Ennalls Waggaman. From 1919 to 
1924 further withdrawals were charged to each petitioner 
so that the estate had advanced $42,934.65 to Flovd P. 
Waggaman and $42,570.73 to Ennalls Waggaman. The 
notes given by the respective petitioners, evidencing their 
obligation to the estate in the last-named sums, were turned 
over as a part of the estate assets to Waggaman and 
Brawner, Inc., on February 1, 1924. 

The loans made after 1919 to the petitioners in- 
92 eluded $466.12 each, the total of which amounts was 
used to buv a boat for the trustor’s wife on Julv 26, 
1922, which the trustee charged to the petitioners in equal 
))ortions. 

By Mr. Daubin: 

Q. What was the nature of those advances; what was the 
thought at the time they were made; were they loans; were 
you obligated to the estate to repay them? A. The idea 
was that some day we would take the estate and it was sim¬ 
ply an advancement to us of money that we would some day 
g^et. 

Q. Whose idea was it, this giving of notes; were notes 
given by you to the estate for these advances from time 
to time? A. Not for each advance, no. I think the notes 
were given at some later period. Mr. Brawner would say, 
‘‘Now, you owe the estate so much”; he would say that to 
each of us and he would ask that we give him a memoran¬ 
dum note. He would say, “I want you to do this because 
if you should die some one might come in and say I had no 
business doing this.” The payment of money to any of 
the beneficiaries over the amount stipulated in the trust 
was contrary to the trust; it was not contrary to the spirit 
of the trust, but he gave us more money than the trust 
allowed and he said he would have to have some evidence 

that we had received it. Then, at the end of each vear Mr. 

* •> 
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Brawner would get a statement signed by all of the bene¬ 
ficiaries saying that what he had done was sati|?factory to 
all the beneficiaries. I 

93 Q. Did the advances that had been inside, which 
were shown by petitioners’ Exhibits 5 an4 6, as well 

as the advances shown by petitioners’ Exhibit iT—did the 
statement show' they w'ere advances from incon^ and as¬ 
sets of the estate? A. I cannot tell you how' full jt w'as, but 
it W'as a statement prepared so that none of thfe ultimate 
beneficiaries—for instance, in case I died, my son! or w'idow 
could not attack anything Mr. Brawmer had donel He had 
at all times made us sign papers to that- | 

Q. Acknowledging receipt? A. Acknowledginj^^ that w'e 
had ]iermitted him to do certain things in conne(ption with 
the trust. In the same w'ay he w'ould make us acl^nowdedge 
it W'as perfectly proper for him to have paid Mr. John F. 
Waggaman, my father, greater sums than he w^as ^nder the 
trust allowed, and the same thing wdth my mother. 

Q. How^ frequently w'ere these statements presented to 
the several beneficiaries, to your knowledge, of |their ac¬ 
quiescence in the over-distribution to the beneficiajries? A. 
1 think once a vear. 

Q. Has any question ever been raised to your kpow'ledge 
by any of the beneficiaries as to these over- 
bv the trustee? A. No. 

Q. It has ahvays been accepted? A. Yes. Before any 
distribution w^as made it w'as agreed by all beneficiaries 

thev were satisfactorv. 

* 

Q. In other w'ords, there w'ere not any voluntary 

94 distributions on the part of John W. Brawmet*; it w'as 
ahvays a distribution that had been previously as¬ 
certained to be acquiesced in by the beneficiaries? A. Yes. 

Q. And these subsequent acknow'ledgments in , w'riting 
that the beneficiaries made on these statements of distribu¬ 
tion that John W. Brawner prepared, they w'ere a niemorial 
to acknow’ledge receipt of the money? A. Clearing up 
everything that had been done during the year. 

After the assets of the estate, including the petitioners’ 
note-, W'ere turned over to Waggaman and Brawner Com¬ 
pany, Inc., in 1924, the petitioners executed new nc^tes, to¬ 
gether with notes for interest due to date (Exhibit 4[). Such 
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notes were carried as part of the corporation assets 
up to the date of the action in controversy. 

When the notes in question were turned over to the cor¬ 
poration, the trustee said it was the easiest way to liandle 
them, and that he understood they were not to be paid, but 
that thev were to be settled when the estate was settled and 
for the petitioners not to worry that it would be taken care 
of in due time. It was understood that if the notes were not 
turned over it would have required a chani>'e in the amount 
of stock that the estate was to J?et for thev had to increase 
the value of the estate, which involved tax matters and in¬ 
volved also the corporation laws of the State of Virginia. 

Bv ^[r. Daubin: 

Q. He told you that at the time the corporation acquired 
the assets of the estate? A. Yes. 

95 Q. Did you bring the question up at any time sub¬ 
sequent to 1924? A. I think it was brought up a 
number of times and he would alwavs tell us not to worrv 
about it; that it would be attended to when the estate was 
settled. 

Q. You mean as far as vou were concerned it was vour 
understanding the notes would be settled when the estate 
was settled? A. Yes. 

Q. Was that done? A. Xo, not immediately. It was not 
until after the estate was settled, two or three days after 
the estate was settled. 

Q. What was done? A. Before the estate was settled we 
had a conference with Mr. Brawner. The time had arisen 
for him to do something about the notes. He said, “I will 
see what I can do, how I can go about doing it.” Then he 
settled the estate within a few days. We communicated 
with Mr. Waggaman in Europe and within a few days after 
the estate was settled we had the meeting of the board of 
directors as you described on the witness stand and when 
I was away he sent me the cancelled notes. 

Q. Was this cancellation intended to be in effect a divi¬ 
dend to you from the corporation as a result of your stock 
ownership in the corporation? A. No. 

Q. What was it intended to be? A. It was to correct an 
error they had made. !Mr. Brawner had permitted it to 
get into the original- 

Q. It was not intended to be a distribution of the 
earnings hr surplus but was to correct an error in 
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the corporation acquiring these notes from tliej estate; is 
that right ? A. Yes. 1 

I 

Ui)on settlement of the estate, the two petitioners re¬ 
ceived one-third eacli of the 8,()0() shares of ^^^aggaman 
and Brawner Com])any stock held by the trtistee and 
Mrs. Burnside's (the sister-in-law, formerly Mrs'j. Viola R. 
Waggaman) estate got one-third. In the final spttlement, 
the notes in (piestion were not taken into acconht at all. 
The reason Floyd Wagganian and Ennalls Waggjaman got 
more than Mrs. Burnside was because Mrs. Burnside was 
a widow with no children, whereas the two petiti(j)ners had 
wives and children, and bv mutual consent thev were given 
a greater proportion of the money than she took. | 

If the corporation had attempted to collect these notes 
we would never have paid them because we did not owe the 
corporation. 

The cori)oration had never adv’anccd a nickel of the 
money; it was all advanced by the estate and the corpora¬ 
tion was the same as ourselves. i 


The estate transferred to Waggaman and Brawjier, Inc., 
all its assets, among which were 7,530 shares of ICommon 
Stock of Emerson Drug Company which stock the estate 
was carrying on its books at a book amount of $3j)0,000.00 
and this stock was transferred over to the corporation at 
this amount. 

After the estate was settled, one Meredith M. Daubin, the 
counsel herein, was engaged specifically for the purpose of 
advising the Trustee how to eliminate the notes in ^nestion 
from the corporation’s book accounts. 1 


The respondent produced at the hearing from his files 


the originals of Treasury Forms 1040, Federal inepme tax 
returns for the year 1928 of Ennalls Waggaiiian and 
97 also of Floyd P. Waggaman; thereupon the! follow¬ 


ing was asked of Ennalls Waggaman. 



Bv Mr. Daubin: 
%> 


Q. I show you a Treasury P^'orin 1040, individual jincome 
tax return for the calendar year 1928, stated to be for 
Major Ennalls Waggaman, 2443 Kalorama Road; is that 
your signature! A. Yes. 

Q. Is that your return for that year! A. Yes. 
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Mr. Daubin: I offer that in evidence as Petitioners’ Ex¬ 
hibit Xo. 12, as beinp: the tax return for the year 1928 of 
the petitioner, Ennalls Waggainan. 

The Member: It will be received and marked Petitioners’ 
Exhibit Xo. 12 and the respondent may substitute a photo¬ 
static copy. 


(The document so offered and received in evidence was 


marked ‘‘Petitioners’ Exhibit Xo. 12” 


and made a part of 


this record.) 


Bv Mr. Daubin: 

Q. I show you Form 1040, entitled Income Tax Return 
for the Calendar Year 1928, of Floyd P. Waggaman, 1700 
Eve Street, Washington, D. C., and ask vou if vou can iden- 
tifv the signature? A. Yes, that is ^Ir. Flovd Wagga- 

V. / ^ c? o 

man’s signature. 

By Mr. Daubin: I offer this in evidence as p]xhibit Xo. 
13, being the income tax return of the other petitioner, Mr. 
Floyd Waggaman, tiled for the year 1928. 

The Member: It will be received and marked Petitioners’ 
Exhibit X'o. 13, and the respondent may substitute a pho¬ 
tostat ic coj)y. 

(The document so offered and received in evidence was 
marked ‘‘Petitioners’ Exhibit Xo. 13” and made a part of 
this record.) 

(Thereupon the witness after cross-examination was 
excused.) 


98 Meredith M. Daubin, having been first duly sworn 
as a witness on behalf of the petitioners, upon direct 
examination testified as follows: 


I am an attorney at law and was engaged about May 
20, 1928, by Waggaman and Brawner, Inc., through their 
president, John W. Brawner, who is now dead. He stated 


the circumstances surrounding the creation of the John F. 
Waggaman Estate in 1909 and its activities since then; also 


that on February 1, 1924, the assets of the estate had been 


turned over to Waggaman and Brawner, Inc., for 8,000 
shares of its stock. He further stated that among the as¬ 
sets turned over were two notes, one due from Floyd Wag¬ 
gaman and one due from Ennalls Waggaman, in the 
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amount of approximately $42,000.00 each; he stlated those 
notes after that time had been held by the corpoi*ation and 
at the time he was speaking: to me, May 20, 1928J he stated 
the corporation was then holding the notes. He £|aid it had 
been intended as between himself as the trustee ]of the es¬ 
tate and the beneficiaries when lie made the disltributions 
and advances of this money from 1912 to 1923, tjiat it had 
been intended that this money would be advanced against 
their ultimate distributive interest in the trust estate. And 
that the beneficiaries of the estate had raised tlnji question 
of the correctness of the corporation having the ^lotes, and 
that after consideration lie realized that it was| incorrect 
and erroneous for the corporation to have taken these notes 
over from the estate in 1924 when the assets wetre turned 
over to the corporation and he asked me how he could cor¬ 
rect the error. I suggested that he turner/ the notes back 
to the estate since if, as he stated, they had been| acquired 
incorrectly from the estate, and he said,j That is 
99 rathei* awkward at the jiresent time because on the 
ISth day of May, 1928, two days previous they had 


virtually wound up the estate by distributing iiie 8,000 


shares of stock they then held as its principal asi^et to the 
benficiaries and he said, We consider the estate clos|ed. How¬ 
ever, this item of the two notes should be ad,iuste4 contem¬ 
poraneously with the closing of the estate; why caln we not 
cancel the notes and give them to Floyd and Eiinalls in¬ 
stead of going through the triangle through the | trust? I 


said I saw no reason why he could not. A director’s meet¬ 
ing was held and I was present at the meeting. resolu¬ 
tion was passed on i\Iay 25, 1928, (Exhibit 4) stating: 

‘‘That the treasurer be and he is herebv authorized to 

I 

cancel the following notes of Floyd P. Waggamanjand En- 
nalls Waggaman, held by the company and to make them 
a gift of the cancelled notes, which represent advances 
made by the estate of John F. Waggaman and ijiadvert- 
ently carried into the assets of the company when | the cor- 
j)oration of Waggaman & Brawner, Inc., purchase(| the as¬ 
sets of the John F. Waggaman estate and issued therefor 
stock in said corporation; 

“That the treasurer be and he is hereby instructed to 
notify Mr. Floyd P. Waggaman at Cannes, Fraiice, and 
Major Ennalls Waggaman at Danbury, Connecticiut, that 
the debt is forgiven and cancelled and return to tliem the 
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said notes, the kiote of Floyd P. Waggamaii dated January, 
1921, $43,380.27, and the note of Floyd P. Waggaman for 
$4,874.57; the note of Ennalls Waggaman dated October 1, 
1927, for $42,570.73, and tlie note of Ennalls Waggaman 
of the same date, $7,905.66.” 

Ennalls Waggaman was out of the city. And Floyd P. 
Waggaman was also out of the city, one being at Danbury, 
Connecticut, and the other at Cannes, France. 

Upon cross-examination the witness testitied: 

Bv Mr. Lansford: 

Q. Did you not know for a fact whether any of the state¬ 
ments made to vou bv Mr. Brawner were the truth? 

» * 

100 You have made no investigation to find out? A. I 
have. 

Q. And there were no facts presented to you to establish 
whether anv statement made was the truth? A. I made 
an investigation and I found the statements he made were 
supported by documentary records, by trust documents re¬ 
corded, and records of the banks and the accounts of the 
estate and the corporation. 

This resolution was ratified by all the stockholders (Ex¬ 
hibit 4). The notes were returned to the petitioners (page 
88, Exhibit 4). The cancellation of the notes was recorded 
on the books of Waggaman & Brawner, Inc., by charging 
the total of the notes as an adjustment to the corporate sur¬ 
plus account (Exhibit 11). 

(Thereupon the witness was excused.) 

The Petitions were amended at the hearing bv the fol- 
lowing oral motion made by petitioners’ counsel: 

Mr. Daubin: I would like to submit now a motion to 
amend the petition in both cases to correspond with the 
proof offered at the hearing. 

The Member: How do you think the proof varies the peti¬ 
tions ? 

Mr. Daubin: Only to clear up the point raised by coun¬ 
sel for respondent in his opening statement, that to his 
mind there appeared to be a dissimilarity and contradiction 
between the allegations and statements of fact in the peti- 
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tion. So I offer the amendment to show that th6 corpora¬ 
tion on May 25, 1928, by this cancell£ltioi|i, was at- 
101 tempting* to correct an error in having iijnproperly 
in its ])ossession these notes from the estite and in 
effect to carry out the intention of the beneficiaries and 
trustee to distribute these notes at the same time the trust 
estate was terminated and as a result of that the notes 
were cancelled by the corporation and a gift of the pieces 
of pa]ier after they were cancelled turned over td the indi¬ 
viduals. 

The Member: The motion is allowed. 

! 

The foregoing evidence is all of the material evidence 
adduced at the hearing before the Board of Tax Appeals, 
and the same is approved by the undersigned, as attorney 
for the Petitioners on review. 1 

MEREDITH ]\I. DAUBIiN, 
Attorney for Petitioneron Review. 

The foregoing evidence is all of the material evidence 
adduced at the hearing before the Board of Tax [Appeals, 
and the same is approved by the undersigned, Robert H. 
Jackson, Assistant General Counsel for the Bureau of In¬ 
ternal Revenue, as attorney for the Commissioner of In¬ 
ternal Revenue. 

(Sgd.) ROBERT H. JACKSOi^ 

As.^is^tant General Counsel for the 
Bureau of Internal Bel^enne, 

Approved and ordered filed this 26th dav of Sept., 1934. 
(Sgd.) CHARLES P.‘ SMITIf, 

Member, United States Board of Tax 
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105 Petitioners’ Exhibit 8. { 

1 

This Deed, made this 1st day of August, 1909, by aud be¬ 
tween John F. Waggaman and Alice V. Waggatoan, his 
wife, of Anne Arundel County, in the State of Maryland, 
parties of the first part; Henry E. Waggaman ai|id Viola 
R. Waggaman, his wife; Floyd P. Waggaman, uniharried; 
Thomas Ennalls Waggaman and Frances F. Waggaman, 
his wife, all of said Anne Arundel County, Marylj^nd, par¬ 
ties of the second part, and Henry E. Waggaman apd John 
W. Brawner, Trustees, parties of the third part, [vvitness- 
eth: I 

Whereas, the said John F. Waggaman desires, ivith the 
concurrence of his wife Alice V., and his three son^, Henry 
E., Floyd P., and Thomas Ennalls and of the \idves of 
Henry E. and Thomas Ennalls, parties of the secdnd part 
liereto, whicli concurrence is evidenced by their becoming 
parties hereto, and signing sealing and acknowledging these 
presents, ‘‘to settle and limit in his lifetime all his pi’operty, 
real, personal and mixed, whether now or hereaftej owned 
or possessed by him in the manner hereinafter exjpressed 
to the end that the support of said wife and children dur¬ 
ing his lifetime may be assured and a proper disposition 
made of his said property after his decease to the satis¬ 
faction of all concerned.” 

Now therefore, this indenture witnesseth: That said par¬ 
ties of the first and second parts, in consideration! of the 
premises and of the sum of ten dollars lawful money to 
them in hand paid by the parties of the third part at and 
before the sealing and delivery of these presents, the re¬ 
ceipt whereof is hereby acknowledged, have granted, bar¬ 
gained, sold, aliened, transferred, assigned and set over, 
and do by these presents grant, bargain, sell, alien, trans¬ 
fer, assign and set over to the said parties of the third part, 
and the survivor of them, their and his heirs and assigns, all 
the right, title and interest, whether at law or in equity 
of whatsoever natui-e of the parties of the first ai|d sec¬ 
ond parts and any of them, in and to all the real property, 
lands, tenements, and hereditaments now or hei[eafter 
owned or possessed by the said John F. Waggaman, 

106 or in which the said John F. Waggaman may Aow or 
hereafter be interested, wheresoever the sam^ mav 

be sitxiate, and also all the personal property, cash, jnotes, 

7—6337a 1 
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lionds, bills i*c^*eiv:ible, cliosos in action and eliatlols real 
of every kind ;ind description wlioresoovor tbo same may 
be located of which the said John F. Waii-ii’anian is now or 
niav be hei'cafter the owner or ])Ossessor or interested in, 
:ind also all insurance n])on the life of John F. Waju'iLi’aman, 
which has been or may liereafter be issued, to whomsoever 
the same niav be i)avable, and the executor or executors, 
administrator or administrators, and j^ersonal representa¬ 
tives of John F. AVaii'iiaman are herel)y directed to trans¬ 
fer, assign and ])ay ovei’ to the said parties of the third 
})art, any and all insurance money upon tlie life of said 
John V. 'Waggaman, which shall come into their hands or 
control. 

And the said Alice V. AVaggaman does also in considera¬ 
tion of the sum of ten dollars to her in hand paid, and of 
the provisions hereinafter on her behalf set forth and of 
the execution of this deed by other parties hereto, hereby 
agree to grant, convey, release, discharge, transfer and 
assign, and does hereby grant, convey, release, discharge, 
transfer and assign to the said ])arties of the third part, the 
survivor of them, his and their heirs and assigns, all right 
of dower which she may now or at any time hereafter have, 
in, or to any of the real estate now or hereafter owned or 
possessed by the said John F. Waggaman or in which the 
said John F. Waggaman has now or may hereafter have 
any interest, and in and to any and all rights or interest 
which she may now or hereafter have to any of the per¬ 
sonal pro])erty, choses in action and chattels real, now or 
hereafter owned or possessed by the said John F. Wagga- 
man, or in which he may now or hereafter have any inter¬ 
est, and in and to all insurance upon the life of said John 
F. Waggaman to whomsoever the same may be payable. 

To have and to hold the same unto the use of the said 
])arties of the third part, and the survivor of them, their 
and his heirs and assigns, in trust nevertheless to 
107 hold and manage the same upon the following uses 
and trusts: 


1. In trust to pay at such times and in such amounts as 
shall be mutually satisfactory to the creditors of said John 
F. Wa ggaman and the parties of the third part, all the debts 
and obligations of the said John F. Waggaman now owing, 
or for which he is now responsible, provided there be no 
defense to the Same, and to pay all valid taxes, insurance, 
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interest expenses or other valid charges now oi hereafter 
due or placed upon the property granted or transferred to 
the said })arties of the third part under this instrument or 
upon any proi:)eriy which may lawfully be substituted by 
said trustees for any of the property grantedl or trans¬ 
ferred to them under this instrument, and for suili purpose 
said trustees are hereby authorized and empt>wered in 
their discretion from time to time in whole or jn part, to 
sell, mortgage, incumber bv wav of deed of trust or other- 
wise grant, transfer, charge, assign or pledge in fee simple 
or for a less estate, any or all of the property granted or 
transferred to them under this instrument, or an>^ property 
substituted in lieu thereof. 1 

2. In trust to suffer and i)ermit the said John If^. AVagga- 
man without rent or charge during his lifetime jto occupy 
such of the real estate herebv conveved or anv real estate 

substituted in its stead as mav be selected bv him, and in 

* . * ' 

the event of his inability or failure to select the same, the 
parties of the third part are authorized to set apart for 
him free of rent or charge, such of said real property as 
may be suitable for a residence or residences fot’ the said 
John F. AVaggaman. | 

3. To hold, invest and manage all of the propcirty, real, 
personal or mixed, conveyed or transferred hereubder, and 
any property which may be substituted by saic| trustees 
in lieu thereof, and to collect the rents, issues, dividends, 
returns and prolits therefrom, with full power iA the dis¬ 
cretion of said trustees, from time to time to convey and 

transfer all of said property or any parf thereof 
108 absolutely and in fee simple or for any leks estate, 

or to lease the same, and to repair, remoqel or im- 
))rovc the same or any part thereof, and to exchange, mort¬ 
gage, incumber by way of deed of trust, assign, pledge or 
otherwise charge, said pro])erty, or any part therjcof, free 
from all liability of the purchaser to see to the application 
of the purchase money, or of the lender to see to tfie appli¬ 
cation of the money loaned or advanced, and with b further 
])Ower to said trustees in their discretion to invest and re¬ 
invest such of the property conveyed or transferred by this 
instrument, or any ])roperty substituted in its stdad as is 
capable of investment, as also the proceeds of fjny sale, 
loan or incumbrance, the same when re-invested tcj be held 
by said trustees under the provisions of this instrument 
and with all the powers given herein to them. | 

8—6337a i 
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4. Out of tlio routs, issues, diviclonds, returns and ])rofits 
lo pay to tlio ])arlies of the third part a commission of 
o% on the 11 ‘rosS amount of .said rents, issues, dividends, 
returns and i)roJits, and out of the balance of said rents, 
issues, dividends, returns and i)rorits to ])ay such sums for 
the maintenance'of an oflice and of the employees therein, 
as in the discretion of the parties of the third part will 
properly carry out the trust heroin reposed in them. 

5. The balance of said rents, issues, dividends, returns 
and profits shall 1)0 applied as follows: Durin.e: the lifetime 
of the said John F. Wag-. 2 :aman, the sum of $1,000 or so 
much thereof as the said John F. Wa«\i>-aman shall require, 
shall be paid on the 1st day of each and every month or 
as near thereafter as is practicable, to the said John F. 
IVaGTii’aman for his use and benefit, and durine.- said life- 
time of John F. '\Va. 2 :e:aman, the sum of $150 shall be paid 

on the 1st dav of each and everv month or as near there- 

• • 

after as is ])racticable, to Heniy F. Wa<i\i>aman for his use 
and benefit, and durini** said lifetime of John F. Wai»ii’aman, 
the sum of $150 shall be paid on the first day of each and 
every month or as near thereafter as is jiracticable, to 
Flovd P. Wau‘i^aman for his use and benefit, and dur- 
109 inii’ said lifetime of John F. \Va. 2 :iiaman, the sum of 
$150 shall be jniid on the 1st day of each and every 
month or as near thereafter as is practicable, to Thomas 
Fnnalls 'Waiiiraman for his use and benefit, and duvini? said 
lifetime of Johii F. AVai>«aman, the sum of $150 shall be 
paid on the 1st day of each and every month or as near 
thereafter as is ])racticable, to Alice V. Wa^-iiaman for 
her use and benefit, and duriiyu,- said lifetime of John F. 
Wa^Cii'aman the'sum of $50 shall be paid on the 1st day 
of each and every month or as near thereafter as is prac¬ 
ticable, to IMattie W. Brawner, for her use and benefit. 
For the i)eriod of ten years from and after the death of 
the said John F. Wa.u^anian, the parties of the thii-d part 
shall i)ay to Alice V. Wairiiaman for her use and benefit, 
the sum of $500 on the 1st day of each and every month 
or as near thereafter as is j)racticable, in lien of the monthly 
sum of $150 in this clause ])rovidod for, and for said period 
of ten vears from and after the death of said John F. Wait- 
gaman, said parties of the third part shall pay $200 on the 
1st day of each and every month or as soon thereafter as is 
practicable, to Henry E. Waggaman, and the said monthly 
sum of $200 to Floyd P. Waggaman, and the said monthly 
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sum of .'r200 to Thomas p]niialls Wag.i^amaii, and the monthly 
suDi of $50 to Mai l ie W. Brawncr for tlio use ilind benefit 
of eacli, said payments in all of said cases to be in lien of 
the payments hereinl»efore in this fifth clause provided for 
said parties. The said monthly sum provided for John F. 
Wag-.ii'aman shall be a first lien upon said rents, fssucs, and 
profits after the ])ayment of valid debts, interest^ expenses, 
charges, commissions, etc., and shall not abate[ with the 
other monthly sums provided for in this paragraph; 
whereas all the monthly sums heretofore provided for in 
this paragraph with the exception of that to Join F. Wag- 
gaman shall stand as equal charges upon said rents, issues 
and ])ro{its, and if the same be not suflicient to )ay all of 
them, they sliall abate ])roi)ortionately. If after tlio death 
of the said Jolm F. AVaggaman and before the (^X])iration 
of ten yeai’s after his death, all the ])roperty, real, ])ersonal 
and mixed in this instrument transferred or conveyed to 
the ])arties of the third ])art, and all of the iirojierty 
no substituted in lieu thereof becomes free and clear 
from all valid debts, mortgages, deeds of trust and 
incumbrances, one-half of the net income after th(| full pay¬ 
ment of taxes, insurance and other proper ex])enses and 
charges thei'eon, including all such charges as the said 
])arties of the third part under the powers heretofore given 
may place thereon, and full })ayment of the charges in 
this paragra]jh thereof for the benefit of Alice V. AVagga- 
man, Henry F. 'Waggaman, Floyd P. Waggaman, Thomas 
Ennalls 'Waggaman and ]\Iattie "W. Brawner, sha^l be i)aid 
on the 1st day of each and every inontli or as m^ar there¬ 
after as is })racticable, to Henry E. 'Waggaman, Floyd P. 
'Waggaman, and Thomas Phinalls 'Waggaman in equal 
shares. All the sums hereinbefore provided to be i)aid to 
TIenry Pb 'Waggaman, P^loyd P. AVaggatnan oi- Thomas 
Ennalls AVagganian shall be ])aid into their hands without 
the right or ])ow(‘i- to or in any of them to assign, ti'ansfcr, 
charge oi* antici])at(.‘ the same, and free from all liability 
to their creditors for any and all their debts and obligations 
whether now existing or hereafter created, and the same 
shall not be taken bv said creditors in anv wav or form or 
bv anv voluntarv or involuntarv i>roceeding. In the event 
of the death of Alice Ab AA'aggaman, after the exeefution of 
this ])aper and before ten years after the death of John 
F. AVagganian, the sum or sums in this paragraph directed 
to be paid monthly to her shall cease. If Henry E. AA^ag- 
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irainan tjliall die after the exocufioii of tins paper and l)e- 
forc ton years after the death of Jolni F. Wa^^irainan, the 
montlily sums hereinbefore directed to he paid to liiin, shall 
if he leave a widow or child or children living at tlie tinn* 
of the deatli of said Henry Ph AVagganian, he ])aid in the 
following manner: The wliole to said widow in case there 
he no child or children, aiid if tliere he a widow and a cliild 
or children, one-fthird to said widow and the balance to said 
child or in equal shares to said children, if there he no 
widow tlien the whole to said child or in equal shares to 
said children. If P^loyd P. AVaggaman shall die after the 
execution of tliis ])aper and before ten years after the 
death of said Jhhii P\ AVaiciraman, the monthlv sums here- 
inhefore directed to he paid to him, sliall if he leave; 
111 a widow or child or cliildi'en living at tlie time of the 
deatli of said P''loyd AVaggaman, he ])aid in tlie 
following manner: The whole to said widow in case there 
he no child or children, and if there he a widow and a child 
or children, one-third to said widow and the balance to said 
child or in eepial shares to said children: if there he no 
widow, then the whole to said child or in equal shares to 
said children. If Thomas Pnmalls AVaggaman shall die 
after the execution of this ])aper and before ten years after 
the death of John F. AA'aggaman, the monthlv sums herein- 
before directed to he paid to him, shall if he leave a widow 
or child or children living at the time of the death of said 
Thomas P]nnalls AA’aggaman, to he paid in the following 
manner: The whole to said widow in case there he no child 
or children, and if there be a widow and a child or children, 
one-third to said widow and the balance to said child or 
in equal shares to said children; if there he no widow then 
the whole to said child or in equal shares to said children. 
If the said Alattie AA'. Brawner shall die after the execution 
of this paper and before ten years from and after the death 
of John F. AA’aggaman the monthly sums in this jiaragraph 
directed to he paid to her shall he paid to John AV. Braw¬ 
ner and his personal representatives for his or their own 
use and benefit. 


The surplus of the rents, issues and ])rofits, if any, shall 
l)e by said trustees invested as they deem best and become 
a part of the tritst property hereunder with the same pow¬ 
ers to said parties of the third part in respect thereto. 

6. And upon this further trust: At the expiration of ten 
years from the death of the said John F. AA’aggaman, said 
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parties of tlio lliird ])art if the said Alice V. '\\^ag;^anian 
he then alive, sliall set apart to be lield by the said parties 
of tlie third ]>art, so nuicli of the property, real, personal 
and mixed, wliich under the terms of this insti|umcnt is 
transferred or conveyed to th(*m, or which is snbsjtituted in 
lien thereof as will ])rodnce a net income of $500 per month, 
and shall pay the said income arising therefrom c|n the 1st 
dav of each and everv month or as soon thercaftejr as mav 
b(* })racticable, to the said Alice V. Waggapian with 
n*2 the same power to said parties of the third ^lart with 
respect to the management, control and inyestment 
of the ])rov-)erty so set apart as is hereinbefore provided 
with reference to the whole of said ])ro])erty. And from 
and after th(‘ death of said Alice V. Waggaman tjhe prop- 
(‘rty in this the sixth ])aragraph directed to be set aside to 
])rodnce said monthly income foi* liei*, shall b(‘ ct^nveyed, 
transfei*i*ed, ])aid, set over and assigned, shai*e and share 
alike to Heni-y K. AVaggaman, Floyd P. 'Waggaijnan and 
Thomas hhmalls AVaggaman, as tenants in common abso¬ 
lutely and in fee simple. Tf Henry E. AVaggaman jsliall die 
before said last mentioned conveyance and transi|er shall 
have be(‘n made to him, the ])ro})erty there directed to be 
conveyed, ti-ansferred, paid, set over and assigned to him, 
shall if he leave a widow or child or children living at the 
time of the deatli of the said Henry E. AATiggaman, be con¬ 
veyed, transferred, paid, set over and assigned at the time 
it v.’ould have been so done to Henry E. AA’^aggamaiji, to the 
following i)erson or ))ersons absolutely and in fe(^ simple 
and in the following manner: The whole to said w^idow in 
case there be no child or children, and if there be ii widow 
and a child or children, one-third to said widow and bal¬ 
ance to said child oi- in e(iual shares to said children, and 
if there be no widow then the whole to said child or in equal 
sliares to said cliildj-en. If Floyd P. AATiggaman shall die 
before said last mentioned conveyaiice and ti*ansfc!r shall 
have been mad(‘ to liim, the property there directed to be 
conveyed, transferred, paid, set over and assigned ^o him, 
shall if he leave a widow or child or children living at the 
time of the death of said Floyd P. AVaggaman, be conveyed, 
transfen-ed, ])aid, set over and assigned at the time i| would 
have been so done to Floyd P. AVaggaman, to the following 
]>erson or persons, absolutely and in fee simple and in the 
following manner: The whole to said widow in case tliere be 


no child or children, and if there be a widow and a child or 
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children, onc-tliird to said widow and l)alaiice to said child 
or irt equal sliares to said children, and if there be no widow, 
then the whole to said child or in equal shares to said chil¬ 
dren. If Thomas Ennalls '\Va'j:c:aman sliall die before said 
last mentioned conveyance and transfer shall have 
113 been made to him, the property lliere directed to be 
conveyed, transferred, paid, set over and assigned 
to him, shall if he leave a widow or child or children living 
at the time of the death of the said Thomas Ennalls AVag- 
gaman, be conveyed, transferred, paid, set over and as¬ 
signed at the time it would have been so done to Thomas 
Ennalls 'Wagg anian. to the following ]X‘rson or ])orsons, 
absolutely and in fe(‘ sim})le and in tho following maniK'r: 
The whole to said widow in case there be no child or chil¬ 
dren, and if there be a widow and a child or childi'en, one- 
third to said widow and the balance to said child or in eijual 
shares to said childi'en, and if tlK*re be no widow, then the 
whole to said child or in etjual shares to said children. 

7. And upon this further trust: At the ex])iration of ten 
years trom the death of said John F. AVaggaman, the said 
parties of the third part shall set apart so much of the ])ro] 3 - 
erty, real, ])ersonal and mixed wliich under the terms of 
this instrument is ti'ansferred or conveyed to them, or 
which is substituted in lieu thereof, as Avill })roduce a net 
income of $30 per month, and if the said Mattie AV. Braw- 
ner be then alive shall during her life ])ay the said income 
arising therefrom on the 1st dav of each and everv month 

• f 

or as soon thereafter as may be practicable, to the said 
Mattie W. Brawner, with the same ])ower with respect to 
the management, control and investment of the ])ropertv 
so set apart as is hereinbefoi*e pi'ovided with reference to 
the whole of said property, and upon the death of the said 
Mattie W. Brawner the said ])arties of the third jiai't shall 
convey, transfer, pay, set over and assign to the said John 
W. Brawner, his ])('rsonal repn'sentatives, heirs and as¬ 
signs, as and for his or their own, the ])roperty. real, ]>er- 
sonal and mixed which they have set aside as aforesaid to 
])roduce said monthly income for the said Mattie AV. Braw¬ 
ner or any ])ro})erty substituted in lieu thereof, and if at 
the expiration of ten years from the death of said John 
F. AVaggaman the said Alattie AA'. Brawner be not alive, 
the said parties of the third i)art shall at once convev, 
transfer, pay, set over and assign to John AAh Brawner, 
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his personal representatives, heirs and assii?ns,las and for 
his own said property so set aside. ! 

114 8. And upon tliis further trust: That at llhe expira¬ 

tion of ten years after the death of John P. Wag- 
ganian, all the property then held by the parties of the 
third part under this trust deed excluding that wliich under 
the preceding paragraphs with the conditions tjherein set 
forth has been set aside for Alice V. Waggaman, jMattie W. 
ili’a\mer and John AV. Brawner, shall be by the iparties of 
the third part conveyed, assigned, transferred, ipaid over 


and delivered, share and share alike, unto J^enry E. 
Waggaman, Floyd P. Waggaman and Thoma^ Ennalls 
Waggaman, as tenants in common, absolutely a!nd in fee 
simple. If ifenry E. Waggaman shall die beforel said last 
mentioned conveyance and transfer shall have blpen made 
to him, the ])roperty there directed to be conveyed, trans- 
fei'red, paid, set over and assigned to him, shall if he leave 
a widow or child or children living at the time of the death 
of the said Henry E. Waggaman, be conveyed, transferred, 
paid, set ovei* and assigned at the time it would hjave been 
so done to Henry E. Waggaman, to the followin| 2 : person 
or persons, absolutely and in fee simple and in thg follow¬ 
ing manner: The whole to said widow in case thejre be no 
child or children, and if there be a widow and a child or 
children one-third to said widow and balance to snid child 
or in equal shares to said children, and if there be nj) widow, 
then the whole to said child or in equal shares to shid chil¬ 
dren. If Floyd P. Waggaman shall die before daid last 
mentioned conveyance and transfer shall have be(in made 
to him, the property there directed to be conveyed, trans¬ 
ferred, paid, set over and assigned to him, shall if ijie leave 
a widow or child or children living at the time of the death 
of the said Floyd P. Waggaman, be conveyed, transferred, 
paid, set over and assigned at the time it would haj^e been 
so done to Floyd P. Waggaman, to the following pe^'son or 
persons, absolutely and in fee simple and in the following 
manner: The whole to said widow in case there be njo child 
01 * children, and if there be a widow and a child or el|ildren, 
one-third to said widow and balance to said child or ih equal 
shares to said children, and if there be no widow, tl|en the 
whole to said child or in equal shares to sai^I chil¬ 
li 5 dren. If Thomas Ennalls Waggaman shall (jlie be¬ 

fore said last mentioned conveyance and transfer 
shall have been made to him, the property there di- 
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reeled to be conveyed, triinsferred, i)aid, set ov’er and as¬ 
signed to him, shall if he leave a widow or child or children 
livinii' ^it the time of the death of the said Thomas Ennalls 
Wa.ii'iiaman, be conveyed, transferred, paid, set over and 
assi^U'iied at the time it would have been so done to Thomas 
Ennalls Wag-i»aman, to the followini*- person or persons, 
absolutely and in fee sim|)le and in the followini*: manner: 
The whole to said widow in case there be no child or chil- 
di*en, and if there be a widow and a child or children one- 
third to said widow and balance to said child or in equal 
shares to said children, and if theie be no widow, then the 
whole to said child or in equal shares to said children. 

Witness our hands and seals. 

JOHN F. WAGGA:\rAN. [seal.] 

ALICE V. WAG GAM AN. [seal.] 

Witness as to John F. Wasi*i^aman and Alice V. Wag- 
gaman. 

JAS. A. WALTON. 

HENRY E. WAGGAMAN. [seal.] 
VIOLA R. WAGGAMAN. [seal.] 

Witness as to Henry E. Waggaman and Viola R. Wag- 
gam an. 

JAS. A. WALTON. 

FLOYD P. WAGGA^^IAN. [seal.] 

Witness as to Floyd P. Waggaman. 

JAS. A. WALTON. 


THOMAS ENNALLS WAGGA^ilAN. [seal.] 
FRANCES F. WAGGAMAN. [seal.] 

Witness as to Thomas Ennalls Waggaman and Frances 


F. Waggaman. 


JAS. A. WALTON. 


State of ^Maryland, 

Coioif}/ of A)Uie Ainoidel, ss: 

I, Jas. A. Walton, a Notary Public, of the State of Mary¬ 
land, in and for the Countv of Anne Arundel, do herebv 
certify that on this 0th day of August, in the year 1909, 
John F. Waggaman and Alice V. Waggaman, his wife, 
Floyd P. Waggaman unmarried, Henry E. Waggaman and 
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Viola Ii. AVa^ii'gaman, his wife, and Thomas Ennalls Wag- 
gaman and Frances F. Waggaman, his wife, parties 
110 to a certain deed bearing date on the 1st day of Au¬ 
gust in tlie yc*ai-1909, and liereto annexed, personally 
app(*ared befoi'e me the subscril)er, in said Comity and 
Slate, the said John F. Waggaman and the said .^lice V. 
Waggaman, liis wife, the said Floyd P. Waggan^an, un- 
jnarried, the sa/id Henry E. AVaggaman and the said Viola 
K. Waggaman, his wife, and the said Thomas jEnnalls 
Waggaman and the said Frances F. AVaggaman, his wife, 
being personally well known to me as the persofis who 
executed the said deed, and did each acknowledge th^ afore¬ 
going deed to be their resjoective act and deed. | 

In testimony whereof, I have hereunto set my li^ind and 
affixed mv official seal this 9th dav of August, A. ll). 1909. 

fPEAL.l jAs. -\. waltonL 

Notary Pithlic. 
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.iyt.JP.t..5.unu'ii.dfl*L.AA\p.r...Ii:ep.5r. 

f. .f r.?. • .5?.?. . 

S. F. Wetherall, Asst. Treasi 


$.24000.. 

12000 
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SCHEDULE D-COST OF REPAIRS (8ce IrutrucUon 14)_ _| 

I 1 Axouxr C 

' (Eatir M lum tl) , 


SCHEDULE E—T A J^^Aip (Sec Inalniction I fl) 
I. llIM* I 


f t. Ahooxt 
I (Kalrr M lUm It) 


Salariea and MaKcs...Sl.ue..JU.(Iga ..Cal^LDgC..Z84..|.40 

...•»#.. 

.?.Q57...57.th. su-fifi.t. A7. .18.5. 

2?50 10th Street 6 A3ii Rover.ue Stamps 


Ouik Far.-^ 558 


1700 Eye St,^ OfficeEidjj, j P117 

.Qe.'}eMl...R!pp«Ar.fi...U..bQWeeP...t.Qld.. 


SCHEDULE F—EXPLANATION OF LOSSES BY FIRE, STORM. ETC. (Se.-Irutruotion 17) 


5659.97 



10677 50 


4 Vaioi a* cr, 
Mabcs I, Itll 


t. frUMVIXT 

llir»ir«iirxti 


€. DiriiriAnox 
Auovaku Mxca 
Acqnano.x 


7. Ixn'BAars axd 
Bal«a«i VAtoa 


4 . OtOCCTItlB IXIM 

tKoIrt AJ Ittu in 



SCHEDULE G—BAD DEBTS (8c« InatrucUon 18) 


SCHEDULE H—DIVIDENDS DFJIUCTIBLE (8e« InatrucUon 10) 



A Baiii ox 
A rcoi xt 


I. Bao DlkT* 


1. Navi or CoaroiAnox 


AwocMT or DmoiKoi 


1 DoRMMIe 


t. Portico 


1024.. . 

1025.. .. 
1M6... 

i'.m . 

1928.. . 



Emereon Drug Coniiany 


Lincoln Hall AsEocintion 


I. Kixo or PxortatT 

(II oaUilap, iltM ititltrlt) o( wliirb coannjrird) 


.•..ifc.ieral.i!ci.'x:.j.Qiui.Jia£:Qciatioii..... 00 ..I ... 

.,.,...^.r...0t;cus:itios..f.ej!t^.^a£ghnnn i.j..I.I 

—V— ^ . I • 

SCHEDULE 1-EXPLANATlON OF DEDUCTION FOR DEPRECIATION (8cc InatrucUon 20) 


1. DaTX Acvoiaib 


1 . .\..x vabix 
ACOVI ktO 


4. PaoiAriB Lira t. f'ori 

AftAk.UoiitlHCXT (CuhulraorLxod) 


Amovbt or DrraaaAti'.A CBAioao orr 


7 . rrrrtoui ]r»»n 


A Thli ytu 




Attacli • aaparata alf at if any of th* abora Bcbodula# do not ororldo Buffidattt apaco 




104 
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I'mro a of Rvtnrn 


SCHEDULE K—l.\LANCE SHEETS (8«e Instruci.on it) 

"T""""''' """'■mm*** oTrlimi'Y'*!!'' 


Ka» or TiiiMa Yiik 


ASSETS I 

1. Caib. I 

2. HoUa m«l*abU. 

3. AcMuau r«<«Wabl«.^..I. 

Leaa rrartve for li*<l riebu... ... ■■■■ 

4. lavantoriti; 

Raw materlalt/..t. ...~ 

Work In prorcr* Construction Jobs . 

Plnl^«ood^^<?Ks ...3C0 ;iP 

.... 

^ ^ 2, /?d .Sr Ll S15 8£3 55 


56 197 U 

i o6 560 76 


62 515 51 




/2 /PJ 


.^ J5Q,22^. \ m... .371...41-0 165. . i .FI / 


f. 

Uo 

596 

.6.9 

. 1 

1. 

...16. 

?64 

928 

<24 

.4.5. 

CO 






...5.7.6. 

.12.6.. 

.05. 


...420 

leg. 

K 


>, i 29!691 loo 

i I. ..(‘'“k.. 


( 

Liolro^ I 


6. lavaatmaata: 

Obligationa of • SUto, Torritor), or any poUUcal aubdiviaion 

Ihrreof, or the DIatrIcl ol ColuinMa..„.t. 

Securilira Uaued under the Federal Farm Loan Act, or under 
Buch Act aa amended... 


Obligationa of the United Statca or lU poaa ca i l ona. 
0. Loaaa (deacrlhe fully): 


7. Dafarrad ehargaat 

Prepaid Inturanoe. 
Prepaid taica.. 


S. Capital aiaaCa: 
Land. 


Dulldinge.$. 

Machinery and equipment.9fl9.. .60.. 

Furniture and fliturea..®.. ..?.7® 

Delivery equipment ....Fofc?...truck . .456_ 00_ 

.S.k.lck.Scofin. ..7Qg (X>.. 


$. ..7...3®0..35_ I...5Q£ Jo?.. ! 

licaa reaervea for depreciation and depletion—. ...5.. ^.87... .9.6. ...4. JL62. ..59 ...3 .■5£»t J75.. ..4.. .469.. .ZZ. 

9. Palaata. .. ... 

10. Good will... .I. j . 

11. Other aaaata (doacrlbe fully): 


Total Aaeara...$.llsfil. ..995. 70. 


LIABILITIES 

13. ITotaa payable. 

14. AccouBta payable. 

15. Accrued eipeaieB (deacrlhe fully): 


.939 50.| 
906 5.7.! 
456 00 I 


IS. Other UabilitleB (deacrlhe fully): 

Prurt notes 



g..158 .604. ^ 

9 899 69 


S.. ..1..510....7.O2...M 
. 208 604 88 

.c "‘624 Tee 


12 500 Ooi 

.. 

.TO..qJ... 


7. Caphal atock: ! 

Preferred atock (leaa atock In treaaury).1$. 


Common atock (laaa atock In treaaury). 

1 

> 970 

000 

00 

1 

970 

18. Sorphia.. 

19. Undlridad proSts. 

8 . 

IW 

60 

000 

991 

00 

15 


.«L0. 


970 000 


I_I 60 000 


Rcmarka. 


(f' 3 


105 






























































































































>*ugo 4 of Hot urn 


SCtiEU{L£ h~ ^EOOI CILtATION OP NET INCOME AND ANALYSIS OF CHANCES IN SURPLUS 
% 

> .- i n»-- tt-. .-t-, 


I. NM iMvtw horn iifo K, {•••I «Mb* rdora.I. 

.1 N««Ut*'M lDOi.r .4 I . ’ ' i 

It} ln.»rM OD Twrltorvi (X tuy poi.lkul rJ>>-I I I ; 

<l.f oLmi tb>t«(>r, ct Ik* DiiUl.t or Col .UQhU.•.. .I 

(1; loMTtM 00 iMotJ ui. Itr lk« ITrlonl lt(.ii l>)*9 Ad. i i i 

or uji4*f MtkAM (• kiMo^rJ ...'.i.I.I| 

U) lotrroFt na oM<f«ttoot of lb# I’ailMl Ftoir* or lit [)n)on.»r n'.!.' —t I ! 

(4) UI«Wt*t.<lt d«4ucittl* ufkitr mclkMl Jl'*) of it>r ilrttriui A't | IfiO i 0»-0 if 

M IW4... .I...I ..I 

(f) PriK*»J< o( lilt iiuuitoo* luliviM noM upoo lb.* cl it* ' i 

lapiO'l ...I.I.i 

</) Olb<r llri It ol .tlr Iniumo llu t« iktciloii’ i 

(I). . . I .. 


.U..7..i«£^../.U.^{ *rl.^UllclW,,.... L I 27100 

, ' J W i!>'-ona 1 i<uu iM'i roll tilt'I'oittA «ui*».t.T ! lonocii''.i. r" 


I titinit rovrrt for lol d'f U, U Kiiri I i/rrt<ini, U I 

I. •! Lt kiiliiwn lot r«viTt . ; 

I ( tiifrot tyolm: irrrvri Arcualli.iLtkvt,fir. (lo lo-lci 4 ile-l)r I 

(I) ... .I 

I 

(*). 


'Ir:>-h ttiw |4i'l to lt> r•MvM>loalor V>r*Un oc<iot/ti>t w IT* 1 *71 A rttt 

cUiit^'a) k> • if«:n Ui luti n, i«(« i ci it* riu.'* .i.•.I .y.P., 

(0 r**''?*’UIM :v>!l -0 tii-l'o* rur.otM Inoji... 1. ^ 

<•> icipr.irmul itioi t'u J.-.f toIncrnt* ih* ol It* ' '. 

|fir<-iiy c.v»* tJ. .. I. 

(i) ro.-Rlliif* k;jJ f'.trTtt, O'lJil.All. or l«'tr-tM0U IrrtUil v tl> • 

r».a>a(a It* tix'cT..I. 

‘1} li'i-lv^i.vsif on I r«n'o«lf. „.l.■.I. 

(n jB.-ijrv ■" |•T'lnlll^o |*rl ••o i*-* III* i4 K’lj oilier cr traiikyiO • I ", 

'•ii r« (.A ic«r.'..*i'n it'lir- tii ct lailirocCjr • U r.»i’t»iry....|.'.... 

U/ Ii.V- Jl I a in n-':rf.>l if i*-oiir'i'<l ti. p-u.-tar* t* I ! , 

I jnijr<'i,!!Tm:ion< rx.ailti i itr luUrol upca k.Mcj It kloliy * i 

*i*:.i[l • '.m !■ itll a.. ..I.... 

(I) AC’U't'U* !'• Mrt-I r' 11 1 u nihkti dT« D«t locl'i'l''! la ll'ia I : 

• ITj* I Unrl’irn....... 1.i.... 

0) .A'MiitvOt to TaMitu lot rvnliL<c;wirt, «ic. (to I i 


> i 

. ! . 


» Tculcll.iv* I lor. ln.Wil<*.'» . 

« Total Irom Lio* II. I . . , ■ ._ , 

7 Kvtr«o^i|f<r v«r. M 4ti"»nL)'loi-Lf.|iofofvtui]r^lu*tat«tiu«t^lnvlj ; j 1J?7 I Cx*' i i»3 


OlMf K *1 « C«*i*...lU ru (Ui U. 


.4'>#*o>.<-v- iff-‘rc*v*Ty.ont..tE.i:..!-.;... . 

... * . 

„ Ixcesf/Ivc r'F.p;-?cltt’.cn J-H-O i I'/f-i jOQ 


^ aia w ■ * ■ ' ■■ ■ ■ ■—-■»■■■ ■ I ■ 11 — * '• ••• ••••••• • , - -• * • 

N»l|*o»l||.r j-ar, ml|..»nb)-|.».lf.K*lor*iuiyfcdJa»lnAUU«i*iovlj ; | 1J?7 1 Cll’ i OOll M TottIfI l it’IJ..!.. 

.-'i.nliit airl unllvMl'el |>r<JtU u tliown by UltL'* .’lAtl at «Ia* cl . 991 I 13l i*^'' A '-^vC^'^h 'c ! 24|2E0 *00 

tillHr rrclili tuiii*i.I'jt (to l« dfIt.InJi: | j !• (I) I. . I.ii.'rvt«r—.C.i.S^l......*.I.... 

M .! . I .il (0 tnir.cM. .7 V ^.3. cL-T^-rr. .. «.*-.«..,. !..^9 

(I,. I 1 1 S 10 ntii iail... .V.'.'.'. ^. 3 ... rurxt.r....^.^...Q?... 

.. * ,.♦./*'..] Otfcff detits iiA fU|lui It)U-111 

f#l III I A-« til! 


Coi«i*i^!dt (to d^IttWdi: 

... 

C>. 


.— 

10 . Tc* 4 | Liiy« 7 lo V, i(K’lu>ir«.....$.I.! . .1 ....i 

II Toltl Ir .n J.tn* IT . '■ . . 205 ! 531 I 

;j. Huff^ut an I unJUi lcO | 4 >.rit» Hi fhowo tv UJiiiw tltatl at *l->*i «l-- orfO C{'n^\ 


II Toltl Ir .n J.tn* IT ... . ^yp. . ..y'fi M . ,11 

;j. Huff^ut an I unJUi lcO | 4 >.rit» Hi fhowo tv UJiiiw tltatl *l *l->*t «l . *-"~i ...i'^—-ti nt: - t YV’ ' ~>*r^ 

_lcuH>^tt>ll.i.alaiM 0 M._I ..All) ._. . a ^ .... I . 135' 2.7 2...I C.Q.! 17. Tdiilctl.iiKtltan i 1 *.....‘ l .^.V.V. . . ..****. 


a).....'.viiU£.t'7,fcr..^!..'(3 .rt9.lv...i.*.C9.S'.V,l‘‘;.. . 

(.)... .. : ... I . I. ... 

I .iw.. IC..* <*. ’• I 203 ZtX 43" 


QUESTIONS 

KIND OF BUSINESS | ^ (bj 

I. By ntaiis of the key lottcni Kiv|n lit tow, iilcndfv the rorroratk.ii'ii main f" 

inroine-prodiicinn activity with nno of tho gcncrnl claiw, ainl fr.lb.w I’lU !>>• » rpccial H the 

>lc*cri|i(ioa ol tho buiioota auiricicnt to give tlio information r.ilK\l lot uiulct each which 

gcocfftl clas*. rcturu 

A ■ —Aipiciilturo and related ind'i*trios, inrliidinR fichlni:, locrin?. ico hnrvcclitig, ouch tl 

«tc., aid aUo the leasing of auch iiii'pi’rty. .‘’I.atc the priAluit nr producta. U.— <*'0 roii 

Mining and quarr.vint, Includinit gaa ond oil uelU. end aho the ieojiiiK of sncIi prr p- ithich, 

ert.T. Stale the proiJnct or proilucta. €V—Mnriiifacinriiia. St.-l i tho product ami the alTi 

alto the materiAl if not iinplinl t>.v th’ name of tlio pr«vl’icl. B.—-Coiiatructii'n— tlio cid 

exeavationa, buildina, hiiugcr, rnilroiuli, >liip*. cle., also eciiiipping end Iiiatalling (<) 

same with a)'»te[n*, devlcr*, or inactiiiicr.v, without tlieir niaiiufartiirc. h'letc iinlure vi-aron 

ft! ilructiire* built, lualerlal* urod, or kitnl of iinitnllnliona. Kl.- -'rrniis|s iptlion — i a cipy 
•«il. water, local, etc. State tho kind hii-I rpeeial prmluet traii*pi>rt<sl, if any. | und^^f 
Et. —Public utllitie* —gaa (natiiml, coal, or wali-r); electric Hrht or power (liydro or j 
Til am generated): heating (.rt<*aia or hot wntor); telephone; wiitcrwork* or’power. 
l4. -8*oroge—without trading or profit from (elevators, ware'iiou«es, stock- o 

yards, etc.). State proituct stored. Kl.- I/iaring trun-iic.rlation or iitilitn-a. State 
kind of pniwrty. ri- -Tradiiig in goods bought and not prmlucod liy tho trading taxable 

concern. State manner of trade, wlictln r wbolc’aic, rctiiil. or roiniiiLMi'iii, and prml- coiitinu 

uct banciicd. Sale* with storage willi profit |itiiitarily frnra rales. O, —^I'v'rvico-- 
domestic, Including botela, resiauraate, etc.; ainnscmeidr; other profcs-sional, |>cr- J: ' 

Tonal, or technical service. Stole the service. 11.—I'inance, including benkinc, real nauc a 
•,-itato, insuraiice. I. —(^ncerna imt falling In aliovc cla<.<cu (a) Ixcauce of com¬ 
bining several of them with no predominant tiusine-*, or <5) for other rcaronn . 

3. Concern* whose busim-j.-* involves activity falling in two or more of the above 
gi’neitd cla.csee, wlicrc the *a/ae p'cJutl is eonocrmil, ehoulil re|iorl liUTino*.* ns identilied 
with but one of the aljovo geuernl classes; for oxainplo. concerns in .\ or 11 which also Upon i 

transport and market their own prmluet rxrliurivriy or inuiiil.v, should still l>o hloii- jf i 

lifled with classes A or B; concerns in C (riianufacliirhig) which own or conltol their sheets r 

source of materia] supply in A or B and wliich sIhi frai.^itort, noil, or install their own 
product excIiiKivrl.v or mainly, should be tdeutiliod with ui.iinifactiiring; concerns in 
1) may cotitrol or own the source of supply of iiiatcrial- u.scJ c-xcicsively or luainlv in 
their constructive work; concern* in Kl or E2 lua.c own «*r ••oiitm! l!ic source of their . '• 

materlsd or power; concerns in F msy traosport or store their own inerchaudisc, but *' 

rt* production would identify tlicm svith A, II, or C. 

S. .\inwirs: ^ .. 

(<:) Cctural cla.s.'i (use key U tter dc.dgiiatiiui)..,^.. 

(6) M'dii iiieomc-pnniiiriiig liu.diicrj Ivive *|iccir,i oll.v the inforiuatiun ealleci 
for under each key letter, aLw* wliether actiug as priuci!>rJ, or as agent 

. \ n r t I o ^ 

on commimon; .state if inat live or in liquidation!.... deacrib* 


^ (b) Did exactly the tame conddionr, as are cct out in the .ViMialions Schedules 

fiUd for l'.C7 or .ori^r yc.ars, obtain during the rntire taxid Ic ye.ir l!*VtT._.. 

If the nnsw'r to this question i.- "no,” a stateniiiit. svlli.ig foilh the particulars in 
which the i>ituatioii has ihungcl, sl-oiiid I e httacUc<! to jtid made a part of tliis 
rcluru. If t'icio have l.tcn any ch:;ngc.< in *t<K'kholdinrs, o complete reheduto of 
such (haiigcs should Ih' yubinilled on t'i>rin sb3, AiliU-stions c^'t.cdule 3. If there 
eto coiup.siiios other than tho«e covered bv the AiTili tti.Tni Sx’tcouic* for prior years 
wliicti, apiilying the tods eonlaincil in nucsti'ii., I, 5, or t». may liave come Into 
tlic a^dinte<l Rri>up rinco l(i27, Forms SM, hoJ, S5it, and Soc.V, are required for 
tlie erdiro group for the lax.able >c:ir. 

(c) Dili the con>oration Clo a consolidatcrl return for the preceding taxable 

.vi-ar on a different affiliation bssls from this return?.. It onswer is ** yes," 

ii f jpy of tlio Couimissioncr’s letter grantinq permission to rha igo tiio baais of filing 
under Section 112(u) of tho Rovenuo Act of 192S should be attached to the return. 

PREDECESSOR BUSINESS 

8. Did tho corporation f;!o a rctur:i under the same name for the preceding 

taxable year? . Win the coriK.rr.lion in any w j.v an oiitgruwth, result, 

continuation, <if rcurgatiization of a buviiicis or. buiiaertc. in cNi.tci.cc during thia 

or any prior voor jiiiee Deccn.bcr 31, 10177 ...c^frv.. If answer is ‘'yea," give 

natue and a<J</rets of each predecessor butinesa, and the date of ttie caauge in entity. 


Upon auch change wero any asset values Incrrascc' or dccrcaaed? ... 

If the nuswer is "yes,” closing balanro sheets of old business and opening balanee 
ihects of new busiuess must be furnished. _ 

BASIS OF RETURN ^ 

0. Is this return moito on tho basis of actual receipts and di*bi'r*crutnt*T..^.fti2^ 
It not, describe fully what other basis or method w as used in computing nek-fneome. 

VALUATION OF INVENTORIES 

to. State whctlicr the inventories at tho beginning and end of tho taxable year 
, were valued at cost, or cost or market, whichever is lower. If other basis was used, 
describe luUy, state why used and the date inveutvry was Last reconciled with stock. 


AFFILIATIONS WITH OTHERiCORPORATIONS 
SU INSTRUCTION M 

4. Doc.* the corporation own 95 per cent or mure of tho outstandiug capital 

•toek of another domestic cor|>oration or of other corp<'iations?.. 

8, I* 95 per cent or more of your outstanding cnpital stock owned by another 

corporation?.. 

6. Id 9.S ficr cent or nior.' of your oiit.'landinx lajiitil *t«n'k .uj well ns 95 |Hr cent 
or more of (be outstanding capital stock of aiiotlier c<>r|H>ra'iun .ir of oDior ourpora- 
tion* owned by the same interefts? — 

7 If (lie fiii.-wcr to iniestoin* -I, ft, uikI 0, or t«i any of llicm, is "yc*," nf.si.’cr tlio 
followiiiK: 

t'l) i>iJ tlio corperatiou file I'oruis S>51, 852, 853, :iiul }»53.\ fur tin- ti.nabU- jcur 

lU'.'l nr .-iibc'i <1111 lit taxAbIc- venrs?.. ff llio answer t<« tlis.s qiio-tioii i* 

''yfv." il-.ei-c fortiis will not lie tcouirr-i!. cy< ejit nnilor the cir.-un.stance* dc.<Tilx-<l i:i 
<)ucstiun ib). If the nn.-ncr to Itiij tiiu.'tinii i* "no," arid the answer to i|iie.stiTii* 
■I. .V Rial 8, or to any of tliein. i* ".ve*," nr.icure from (lie Colic, tor of Internal llcv- 
ci.iio for your district l.irin* s5l, 8'.2 SM, mi l sft.tA, Mliliation* .'N-licdiil.’* 1. 2. 3, 
and 4, which -hali filled in mid lihd a* a part of tliis return If the ai.iwcr to 
tliH question it "nu," question (h) ia>cd i.ot Ih- atisv.eri'd. 


LIST OF ATTACHED SCHEDULES 

11. Enter below a list of all schedules accom|>an.ving tills return, etving for each 
a brief title and tho scbcHbdo number. The name and address of the corporation should 
be placid on each separate schedule Au;ompuiiyiug tho retuut. 

.. 

. . ,A.cJM<Ay.\ fS.. J.i. .. 


. . %. .. 

..^. 

. €>. 


Till' rerjM.ratioii’s l.’ooks arc in care of. 
I.orated ill.. 


AFFIDAVIT 


'V*'. nadcrsigr.ed. president innt trea«iirer of the ei rporati'iii for whirli tliis ritiirii is iiinile, tM-iiic Tostraily iliily .sworn, each for biniself def«.scs and says that this return, 
intiuding the accompnnyi'ig sci.citulc* and Tlateninils, lias liccn cx.iniiiitsi bv biin and is, to tl.c Ih*.! of bis knuwlcslgc and litlief, a true and ruiiiplcte return I'jade in good faitb, 
for the taxable yesr as «tutcd, pur.vusnt t > the Rcvcii-ie .\cl of 1928 and the itcgulidmn* issued iii.dcr .nutUority tbcrcof . 


NOTSRU: 

mu. 




iIav of _ 

., 1929. 

Yt.X.<T ^ 1 


•-fslh) (tdUi 


t *• otr, 23 ' 

i- tiui 


(ORPOBAirl 
aBAL I 


. 

, L I’rttiiUnl, 

frtaiuTfr, 

Ljt _ 


106 
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0CsA.:V8t 

osmr ooe a g asio ma sxuqk, 

Zaoooo Tax Qilt* 


^^65 I93J 


AftMfitiom 


Xn V9C Acpoal •f M* «r Mn «• 


DmM 1I>* 


n B»Qr» 

9009* 


tbe fi»llo«las BdmiBis%Mtiv9 Aoomots rttanad harevltli* havlas 

I 

I 

•arvod «h«lr purpoaa in this offloe: | 

latums for joars 1926, 1927, and 1988 of Vaesnan Bramat, 
XAB* 

S^B* datod 28, 1029. 

Corro ap ondaaoot ottadhed* { 

Botom tar yoar 1986 of Xmalls nagsfuianm I 

datod d€^. 5» 1989* 


Betufli for yoar 1989 of fSoyd P* Vtaefivoa, 
Aatod 3o9tra>or &• 1929* 


Botorn ftr yoaire 1986 and 198T of l* iboa Harngldo. 
R«A*R» ftor 86 and 87 attaobad* 

OorrwpoBdeoeo* no rooord* 


j^cloooroa: 

Ad&lnlstratlTO Papers* 
orl/too 8-4*<}I 


tSiffned) O. M 

• ! 

Oeoeral Coonood# . | 

Boroau of Zntoraal RoooRoe^ 


l(« v? 


122 
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in>iOR<>M30M 

X:av13L 

SEPCrr COMOSSlOnSR wlusbi , 

laooBo Ikx Iftlit* 



I 


Attofxtloiu Regorda Di-/lsion> 

Zn 99t Appeal of Xst* of John i?« Braaner* 

Doeket ft>* 90^» 

I 

Die foUoaiae adalBistzetive Aecvnwats are returaed hext««lth, haTiac 

1 

served their porpeae la thle offioe: 

i 

Setons fbr jears IMS, 1927« ead 198S of 'Cai^p;avBnl ead Braen«r» 
Zw* 

B.A*IU dated lAy 88, 1929. | 

CoirecpoadeMOt etta^od* j 

Retoro for year 1026 of tamelle enj^gsaui* | 

R«A»R« dated Sept* 5, 1929* | 

CozreepondeaeOf attached* 

1 

i 

RetuSB for year 1926 of ?loyd ?• tOgnanen* i 

R*A*3* dated S^tenber 5» 1929* I 

Correepoodeneo* attached* 

I 

Romn fbr jeare 1926 and 1927 of W* Sboo Rarzi8ido*i 
R*A*R* for 26 aad 27 attached* | 

Corrocaoadeaeo* ao record* 


fSisned>C.?r CJM.T?r 


Oeaoral Coonaol* 

Sureau of Internal RevtaiTlo; 

Jbicloauros: 


AdninistratlTe l^pora* 

wrl/teo a-4-Sl 


1 X 



C */ 


123 

1 







110 


WIGGAUAM & INC. 

Schtfiale B 

Kind of Property uete Acquired Amt. R«c. 


1928 


C^PMCir'tion Coet 


Subeepuent 

Impil'ovemeDte 


Boick Sedan 
Brick Bldg. 
Brick Bldg. 

Brick Bldg. 

Stock 

Bond 


April 1927 
August 1927 
•Uy 1928 

July 1928 
September 1928 
July 1928 


700.00 

22,»2S.75 

6,458.25 

4,882.49 

1,850.00 

1,000.00 


520.76 

5C.95 


706.00 

17572.77 

6258.68 

<457.07 

1800.00 

940.00 


5^2.50 


^ 0.00 


Net Profit 

514.76 

<989.91 


215.42 

50.00 

30.00 




#10 Other Iocobs 




6527.1- 

(a) CoasBissions 


2,961.01 





Conveyancing 


55.00 





Discounts 


14,626.26 





Ins\:xance 


266.92 


17,889.19 



(b) SeCTirities Departcent 

6,474.05 





Oelk Farsi 


_ 


6,496.66 





Schedule 1, Depreciation. 

1 



Kind of Proper^ 

Date Acquired Probable i*lfe 

Cost Amt 

. Amoos 

it ehamd oft 



After Acquirement 


ptspvlooe 

years 

this year 

Brick Bldg. 

Feb. 1924 

50 years 

52745.96 

5212.4q 

r 

654.88 

Fraice Bldg. 

1925 

55 years 

8572.12 

625.61 

1 

251.16 

Brick Bldg. 

1926 

50 years 1<S85<.00 

5595.56 


2877.08 

Brick Bldg. 

June 1928 

50 years 

5S9U.54 



<18.97 

Brick BUg. 

Feb. 1928 

50 years 

19502.58 



525.04 

Brick Bldg. 

Sept. 1928 

50 years 

59158.62 



195.79 

Brick Bldg. 

Uay 1928 

50 years 

2272.25 



22.72 

Brick Bldg. 

Nov. 1928 

50 years 

4821.95 


1 

8.04 

SrickBldg. 

1928 

50 years 

8000.00 

160.00 

1 

160.00 

Frame Bldg. 

1928 

55 years 

2000.00 

60.00 

1 

60.00 

Capital Assets 







Furniture & Fixtures Various 

10 


1746.59 


690.56 

^Machinery & Equipment 1924 

4 


704.61 


254.89 






1 

5899.25 


(j'22-C 


Other Deductions not imported »bove. 


Janitor Service 

Insurance 

Fuel 

Trash Reaore;! 
Gas & Electrtty 
bvtpplies 
Cleaning Windows 
Sundries 

Adveilisiog 

Incidental 

Insurance 

Telephones 

Stationery 


220^.00 

<45.78 

1460.06 

126.00 

1028.79 

408/81 

176.00 

70.50 

665.01 

22.00 

487.04 

478.57 

160.27 


59: 


I 

|9.94 


181C|.69 




184 








E Recording 10.60 

Postage 162.26 

Discounts 5643.21 

Office 644.78 
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Vum 1MO 
I r. 8. InT'U-sal 

. {i 




in..» 


^^T M t 


worviDuai JNCdM^^ 

• ^mmtmmvmsum&QKmsiSsotmumH^m ^ ^ J 

potBwoi^iiaiwcss^iiiowi.wBi^^ .....~ 

_ 3 *2301 * 

For Calendar Year 1928 


N«ni*lb*MWafc*«Cdbclw«lktanMllUf«M»twT««I)blrf(t«wBrfM«M««kllkMI»>*^'- 
(Tfunr MAMS AND ADOItUS lUUNLY BCU>«) ^ .. 

i'ajor Ennalls Ytagganan 

.- '^ssSSm^mai^w^) --- 

I Kalorajna Road, !J, W,, 

T xl Ji\/\ 'T .~———™~—— (iinA'iiiniai£6miii\iM'taSU) . 

B. c. --- 


“(iinA'iariiaiilimiiiniM'taiU} 


CMh C Wfc M. 

1^ p2 


C«rt. <* Ii»A. 


Waahington, D, C, 
--<V^,-aiS,- 




1. Ajc tou a dilj«n or resldoot 

^ tb* United StAtwT. 

S. If TOU died A return for 1937, 






s. UTOU niAd A return ror IVX7, Vait/v u/4 o. ii m 

to whAt CoDeetor** offleo was U Aent? .4®4^®L!J^5a2_.-___ m 

t. Is this A Hot return h nl ^ i 7' 

ct husbAod A^ wifet..-•—..m 

4. 8tAt« Dsme of husbAod or wife if /v Q (z Hoe 

A sepATAto return WAS mede And the „ »1 

Collar’s olBoe wbera it was sent.J.r. ttng.eftf! A.fflggftOftn_ rt 

iJISTL income 


_. 

S. Were you mArrled And living with huAiend Yoe I 

or wife on the lest dAv of your tAxebie yeerT ..... 

0. If not, were you on the lest dey of your tAxeble year aupporting one or y 

more persons Mving in your bousenoid who ere cloeely reletea to you?.fL__ 

7. If your status in respect to questions 5 and 6 clisogcd 

during the year, state date and nature of change..fTl_ 

8 . How many dependent persons (other than husband or wife) under 18 years of 

age or incapable of self-support because meltally or physically defective were Two 
receiving tneir chief support from you on she last oav of vour taxable rear?.. 


receiving i 


chief support from you 


AamsI rsnM grpnuM s«<4 

1. Salaries, Wages, Commissions, etc. (Mai* assmsoS sensessfpwsoofNavhwsrssstTse) <Ka,t>tataSM.t«r^l 

Iiaggaiaan & Brawner, Inc orporate i .. • ‘ I IJOOO.OO g ?-y73*?Q;^ I 


n husbsmq or wife) under 18 y 
meAtally or physically defectlv 
on t ((0 last oay of your taxabU 


taxable year?, 


10 1?1 '30 


3. Income from Dusincae or Profession. (Tram r:k*dai* a)..^ 
8. lotereet on Paok DepoelU, Notes, CTorporc^Jion llondYa 

• (a) Interest on Tax-freo Coyenant Dond* Upon l\nMi i 

4. lueome fr'tin Partnerships. (Sut* bum util addras) 

(e) Income from Flduclarlce. (Sut* ean* sal kddr***). 


. 


WAS jialil et tourcc) .■.j.. I '037 57 

..I.|. 32..KI 


.. 


R^ntx mkI Royftltlo^e ti^foto SdiAdiiW fi)....••••*****«»*^«**«*»**sAeMws^**«**i 

Profit from Salo of Real Estate, Stoeke, Bonds, etc. (rron ScUdoit c). 

Piylf)?v4ut0 &SS3fJ0( J>oi]myc 

TazAblo lotereet on Liberty Bonds, etn. (Tnm ecMui* o... 

Other Income (including dividends received on stock of foreign eoriMratloDs). (suu csiw* «< Iii«om) 


L * *a a T * * * * *' 


a ta V • Jt* w • aa 8 • >; 


I 977i 16 

id'eil’o 

y|>M««eAa sa* 

I.I.i. 


DEDUCTIONS L,, 

11. Interest Paid.4..?..p7A..p.5... 

1 5?5 11 

12. Taxes Paid, (iiptaa Id Behedalt F)...^. 

18. Loetee by Flro, Storm, eto. fftptela la TsM* eo p«co i). ... 

14 Bod Debts. (IxpWn to Fobsdals f)... ^ 

fioa* f\n 

in Contributions, dipiato m ecMvi* F).-07vB<i. ■ . 

le. Other DeduAtiona Authoriaod by Law. (SrpumtoF)„.....C9g^4.a.B.i9.lLB....A .|. 1 03.75-^ 

17. Totaj. Dsodctioks w Inns 11 to IS-.a.-.-. 

18. Nat Ikooma (Item 10 minus Item ID.'8.... 


ooy 2 ft 

'siilliV 


BARNIID INCOME CREDIT 


Earned Net looome (not over SSO.OCX))._ _ 

Lees Persona) Exemption and Credit /:50Q 003 32. Less Dividends (Item 24148 2C V 

t!^T Densndente feto Instruction 20)_ !. 7 above)...43. Normal Tax (3% of Item 40).. 

cqp-il on I 83. Interest on Liberty v,^ . 

Balance (Item 10 minus Item 20)-.iS ....„...'.'^..?.T. 1 Bonds,ctc.(Itcm 8 ). ann^-nr Normal Tax (fi% of Item 41). 

Amount tcjiable at IH% (not over the “TnOOl OOl ^ ^ SurUx on Item 18 (see Instruc- rj re 

first 84,000 of lteto^ 21 )..84. Credit for Dependents.. . ^ lion 20 .w; V Ui Vr. 

Amount taxable at 3% (not over tbe 18P.1 dOB ,, SSOO OC E 40. Tax on Net Income (total of Items 

seeoiid 84.(X]0 Item 21).S 38. Personal Exemption. .r.r.r.'y...^. B 42,43,44, and 45). 8 ... 

Amount taxable at 5% (balanee over v %/' enssa ‘ n f 47. Adjustment for Capital Gain or Lose y 'f 

sS oiXJ^Um 20.;..... r: 30. Total of Items 32. 33, 34, and 35.021^'^<*f Column 9. SeVcIulc D). ,. 

n art rvi' Pft.’s; 7/l i 48. Total of or difference ijctween Items 10^7 , to“ 

Xc.-malTas (l>i%of Item 22 ).$.R9..9r.'l 37. Br.Ianco (Hem 31 minus Item 30). 8 .Ji 40 and 47. .. 8 . 

u ec ■ 3S. Amount taxalflo at IM/* (not over I 2865 ! 74 1 49. Ivcan Credit of 25% of Tux on 111 O'; 

Normal Tax (3% rf lUm 23).!.S:. ..Y.?. I the first $1,000 of Item 37). I. i . i hlarncd Net Income (ftem 30).... 1. 

. Normal Tax ( 6 % of Item 21).I y f 50. Total Tax (Item 48 minus Item 49)..*$. 

, Surtax on Item 19 (see Instruction 21 ).. I so. Amount taxat.io at 3 % (not over ' x i v. I toco«nf Jax faM at .Soun-o..... I.. . 

. Tlx on Lamed Net Income (total of r i ttg 37 -1 the second $1,000 of Item 37 ).I..C.V.X.'i *"'* Profit" X. Y 

Items 25, 26, 27, and 28).S .IT.... ..T.f. 1 ^ foreign country or t. S. possession . ^ 

. Credit of 25% of Item 29 (not over | tiI r,c i 41. Amount taxable at 5% (bal.snco 1 X V/’ f 03- Balance of Tax (Item oO mlnav.i'T . ^ '< 

25 % of Ite ms 28. 42, 43. an d 44)..... .' $. A.H..V.P.' o ver 88 , 000 of Item 37).$ . _Ite ms 51 and 52).,,. JLQad. 

AFFIDAVIT -" 

I swear (o.* aflirra) that this return, including the accoropanilng schcdulee and elateincnU (if any), Iraa been eiamlned by roe, and to the best vt my knowledge and belle/, 
true and eoieplcto return made in good faith for the taxable year as stated, pursuant to the Revenue Act of 1928, and tbe Regulations issued under authority thereof. 


loipil eoPTT^ 

..'! 31. Ne( 

^5^ 00| 32- Lw 


COMPUTATiON OP TAX (Sea lostractlats 81) _ 

Net Income (Item 18 above).42. Normal Tax (1^% of Item 1 , 8 ).L...?.?. 

Less Dividends (Item I pAldfl pH.. v 


43. Normal Tax (3% of Item 40)_ L. 


20. Normal Tax 
27. Normal Tax 


44. Normal Tax (5% of Item 41). 

) 45. Surtax on Item 18 (see Instruct r q I r a ' 

lion 21 )... . 

j 40. Tax on Net Income (total of Items lb?7 98 

} 42, 43, 44, and 45). 8 ._. 

47. Adjustment for Capital Gain or Loss v i- 

* (t21^%of Column 9. ScVeilulc P) . 

i 48, Total of or difference ijcts'cen Items 10«:7 , To 
! 40 and 47 . ..$.. 


(SlfoUnt* o( IoARmI cr sftai) 


NOr 
M. .L 


*.. (irritant ti ia>J«b)-teual, tbs IMMO UMRiirDuit b* itot*tCO laii Um) —' yj J 

bv.'oro to i-ud kubKrilicd before lae this day of 

1 .. , --.,.;--- 

J_-_(7 M:.Mowe( ,e ^j *ia m Lnl st« l m calM.j /OXe ' -^ y(rn >0- ^ -(Adttmrotvctat)— 

A.> afnandi.d^5urn muft^Rsarluff^'XrnintW''aflop of rstunt Ctsacka aixd drafu will bs accepted only if payaMs at par s-tws 
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_SaiCDinJE A—INCOME FROi'/^INESS OR PROFtSSfOff (Set Initnietion 3) 


1. ToUl rtcHptt from butloctt profcttloD (•( 4 (t kiad of biufooM)_ 

Coot or Ooom Solo 

3. I^thor_ _ _ ■ «.. 

S. MtUritl ted tuppUoa__ __ . , __ 

MeretuuxllM bouebt for Mlt_______ 


6. Plot loYeotory ot bcglnnlog of jretr___ 

7. Total (Licet 3 to 0, InctuiiTo)..____ 

8. Lett iDTtntory «t end of yetr.. 

•. Ntr Coot or Ooooo Solo (LIoo 7 mlnoi lioo 8). 


■ . ... 










j»_ . 


.1. 


Non.—Enter "C” or "CM" on Lines 6 tod 8 to lodlctle whether loveo* 
torieo ore volued ot coot, or eott or morket, wbicliover it lower. 


EipUnttion of deductlont 


OraoB DctiNXM Dbocctioxo 

IQl boltrict, eiolutive of "Lobor," retioited on Line 3 
(Do bot deduct compentaUoD for your own tervicet).. $ 

11. Interott on butinest indebtedneoa to othert... 

IX Toxes on bu.dnett ond buxlncoa property... 

IX Lottet (expltin In Itble prorided tberefor ot foot of 
pogej .................................... M............. . 

14. Bod debit oritlng from toleo or oorTlrM..___ 

1& Deorttlotion, ootolesceoce, ond depletion (explola 

in toble provided tberefor ot foot of poge). 

IX Rent, repoirt, ond other expeoKt (Itemii^ below or 
on eeporote thect)-- 

17. Total (Lloet 10 to 18, inclutive)...1 

IX Total DenoertoNo (Line 9 plu* Line 17)_ 

19. Nr.T PooriT Cldnt 1 inliiux IJne IS) (Knter iw Item 2) 



biploni 

rlolonod 


on Id net 5 ond 18...... . 


SqiEDULE E::-I NCOME_FR pM REyr^N ^ OY/^ TIES (. S ee In-dmcUo n 5) 


Kne or Ptoriorr 


1 AMOtm 

Rouirto 


A UtrtuuTioy 


T. Otno Bxrt^* 
llUniatUlow) 


O Nit room 
(OaiirAibniil) 




Explonotlon of deductlont 
clolmed in Column 7 


SCHEDULE C—PROFIT FROM SALE OP REAL ESTATE, STOCKS, BONDS, ETC. (See Initruetlon 8) 

■— * I *■ ,1 ■» Ji. ■ -» -X w. I- ■ — I ■ a. -V |ct . »- . r A-t ■■ ■ rr-v-r^-g . i , -jr.at . ■-i ■■ T = 


L Km or PtortoTT 


X Dm AcomiD I A Auomt Rtmreo 


4. umuunoa 
Auowaoii Siact 

ArOTMITtOW 


A VAirt It or 
Mitoi L IMl 


T. Betnoexvr 
lartoTKairTt 


A Ntr rwortv 
(KotaiM iMitt 



State bow property 
wotocoulied. 


SCHEDULE D—CAPITAL NET GAIN OR 


FROM SALE OF ASSETS HELD MORE THAN TWO YEARS 


L Xm ot Paomtr 


1 Dm 
acqiiud 


A Pm 
Soto 


A AMOm Ritxrrxo 


it*. Dir Ynt U*. Det Vraf 




State how property 
wot AcquirM 


SCHEDULE E—INTEREST ON'LIBERTY BONDS 


OTHER OBLIGATKNfS OR SECURITIES (See Instractlon 8) 



A bntxMT Rtctrrto 
ot Acctvu 


A Amoon* Omo 


A Pu'mriL 
.taorar 
Exiarr rtoa 
TlXATKal 


A Aaorar Owaio 
ta Kxcias or 
Auamoa 


A larxiUT on 
Aaonrr i.r Kxrtm 
er Eiran:oa 
(Taut St lt«L.3l) 


(e) ObUniiont of A StAte, Territory, or poUUeol tubdivirion thereof, or the Dictrlet of 
C^OlUDOblA....... ■■. .. 

(b) Seeuritiee Iwued under Federal Form Loan Aet. or under such Act At Amended... 
(t) libeKy 3)4% Bonds Aod other obligAtiont of United State* issued on or before 

Ser^moCT 1,1017, and obligAtiont of pouessioniof the United StAtes.. 

(d) IJbertv4%And4>i%BoDds.’I>eAtury8)i%,SW%,4%, And 4)i% Bonds, Tr^ 
ury'CertificAtee of Indebtedness, And Ti^nry SAvingt CertidcAtce- 

(«) TVeAtury Notet. 



SCHEDULE F—EXPLANATION OP DEDUCTIONS CLAIMED IN ITEMS 1, 13. 14, IX 



1 KiHO r*r TFi^riRtT 

(If tulVlliwv. stVB mattrLI vf cc^strucIM) 


pt^LANATION OF DEDUCTION FOR DEPRECIATION C LAIM ED IN ^HEDULES A AND 

2 l>,Ta Ai-uvimn 3 . Ar t Watn 4 rtoaKrtc L’rc Co»r ] ^ 

I • l»AT* ACg^lMD I AC^VTEED • »«-**•• _« t .. t« I 'lAlini 1. Idll 


4 rtORAPtE L'rt COFf 

AiTtft a\roiiRE*4dc.\r (EtdoF.TovfL&Ad) 


d. Vttnt A« ilf 
?4S.Mini 1. 1911 
<Ctda«Ue of Lsstl) 


Allot !«r or nKrRCCuTiO!4 Ceukt.bo Orr 


. rr«TlDa4 ypiFF j 9.Thl«rptr 



EXPIANATION OF DEDUCTION FOI^LOSSES BY FIRE. STORM, ETC., CLAIMED IN SCHEDULE A. AND IN ITEM 13 
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tkCAfTTKY or.rAtmtxm 

iTtMHAl KBTSireS B«B T M 

(Bbtimii r»». imi 


|DUPUCATE 


CONSENT FIXING PERIOD OF LIMITATION UP< 
ASSESSMENT OF INCOME AND PROFITS,^ 


For Taxable Years Ended Prior to January 1^1929 


FE^ l7 1931 


Febrofoy 


C . 


In pursuzmce of the provisions of existing Internal Revenue Lavs 


_Major Fans 11a tieg g»aan 


.. a t 


ax^ayi 


er of 


_.laahlngton» Dlatrict..._.jand the 

Coaelssioner Internal Revenue hereby consent and agre^ as foll(^: 

I 

I 

That the aaount of any income, excess-profits, or war-^roflts taxes 
due under any return taade by or on behalf of the above-naaed taxpi|yer for 

the yoar_.JSjlMlt»n_Hundro^^ ..Lder 

existing acts, or under prior revenue acts, say be assessed at any tiae 
on or before December 31, 1931, except that, if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail on or before said date, 
then the time for making any assessment as aforesaid shall be extended 
beyond the said date by the number of days durin^r «rbiub the Coaai|3ioner 
is prohibited from making an assessment and for sixty days thereafter. 






!v4/\ 



Taxpayer. 


~ _ 

Cooraiisaioner. 

4^ 


If this consent is executed on behalf of a corporation, it shall be 
signed with the corporate name, followed by the signature and title of 
such officer or officers of the corporation as are empowered undo:: the 
laws of the State in which the corporation is located to sign for the 
corporation, in addition to which, the seal, if any, of the corporation 
must be affixed. Where the corporation has no seal, the consent imist be 
accompanied by a certified copy of the resolution passed by the board of 
directors, giving the officer authority to sign the consent. 


i- 


y—13790 






















Schedule F 


I 



1 


frl Business S^cpense 

167S.99 Up keep of car 
131,16 deprcciaticm 1st year $724.65 
17,05 Advertising 
$1873.20 

#12 Taxes Paid 

22.65 Theatre Tickets 
14.05 Custoias 
S.X Auto Tags 
.70 Revenue Stastps 
65.45 Clubs 
1221.28 R ekl Estate 
$1325.11 

#15 Contributions 

$2.50 Acericen Chilirens Aid Society 
658.50 St. Thocns’ Church 
20.00 Episcopal Hoae Cripple Chil'Ire.1 
5. 00 Floi^nceCrittonton Hone 
10.00 George 'Washington Post Aa. Lpegion 
5.00 Tubercrilosis Staaps 

5.00 Joseph Milan's Hone for Cripple Children 
2.00 Aray tleiief Association 
10,00 ^ Ivation Aray. 

$698.00 / 

#16 Other Deductions 
$21.25 Comnissions 
87,50 I ncome Tax information 
$108.75 


I 


Uajcr EnnafLls ■agg«r>.c‘. 


Schediile C. 

Profit froa SaleReal Estate, Stocks Bonds, Etc. 


Kind of Property 

Date Acqvdred 

Aat. Rec. 

dost 1 

Profit 

£tock 

11-11-27 

1060.85 

1114.60 


Stock 

507028 

2843.50 

5052.50 

^ a O 

Stock 

9-26-27 

21CM1.60 

2000.00 

104.60 

Stock 

1-17-28 

1574.74 

1386.67 

188.07 

Stock 

2-1S-23 

6578.50 

5317.50 J 

.061.00 

Stock 

3-16-28 

2798.00 

2702.00 

! 96.00 

Stock 

9-l''-27 

2512.50 

2500.00 

12.50 

Stock 

1-14.27 

1653.00 

1525.00 

128.00 

St6ek 

l-k7-28 

2014.20 

1999.13 

15.07 

Stotik 

3-14-28 

3675.00 

3377.50 

297.50 

Stock 

2-18-28 

508;57 

537.50 


Stock 

3-16-28 

6178.50 

6017.50 

161.00 

Stock 

5-15-28 

1773/55 

2420.00 


Stock 

9-25028 

1665.50 

1813.75 y 

$77.16 / 

1 


3 ^ 




0 ( 
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I-Ytroi 1040 

U. 8. Imkhval RcvENt'r. 


Field 


FOR NET INCOMES FROM SAURIES OR WAGES OF MORE THAN $5,000 

OR mCOMES, RECAEDIXSS OF AMOUNT, FROM RUSINESS, PROFESSION. RENTS, OR SAIE OF ftOPERTT 

For Calendar Year 1928 


Do N»l Vm iU Ir Tlw— Sf»€*» 

L_ 7 


fw 

Wi^ 


BbnfaRfew Wkh iIm C«lUcl«r •! IhImmI t^an* hr Ymm Otrtrfcl m «« B«(w« Mvth W, im 
(mfir NAMK ANX> AOCMUSS riAINLV *<U)W} 


Flcfr-d t'in g.^r.irr r. 








XMMw'aSiaa 

r 




.iZCP..J[i£.-£U^.iL.;A,.„.,.•. 

(bum* Mil iMal«r, cr rtini rou*.*) 
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6. Wwe you marrisd ond living Kith hu-baud -t 


1. Aro you a dtiicn or re<idciit 

©t tho United 8Uv**T. ySiS. . 

*. If Tou fikd a return tor IW7, , ,, .. 

to vhat Colk-rfor’» otficc Ka* it lentT /.’.Ti?..•• ICC . rrai 


~ A ®“ iatable year? ..1.__ 

•'®t, acre you on the last day oi your taxable year eupportipg cue or 
'** 7 ir***®*'® pcrtoni living In your houienold who are cloecly relaU^to you? 


X ;■ p. iS«v.7n7.^M ?i;;';V5s,Tisrte.i'r_ 

«.-.-!' .1. 

-1 (■ ** a urn «i^J»Zdo an.l the *’ dependent r«r»oi« (other than hurband or wire) undetlS ycaraot_ _ 

*vj Ced^Ntor’a office whete it u-wi rent oCQ 7 . i.O'' Ci'Pn •**®'' *''^^^ ®®^M'n-»upport t>ecauito mentally or phy*lcallyde(e«tlve were _ 

' V./_..— receiving tlietr chie4•upoort from vou on the laxt i.Vvof roiir tA<.kU, ^..rt ? 


recei ving tlielr chiet aupy^rt from you on the laxt Jay of your taxa)^ year? __ 


INCOME 

1 . Salariet, tVa^Ai, rv,oiuir>looa, etc. (BUUaADMkvUwldrauU pawafnm 




rMAlml) 


■ai ftcrttkl 


I Bra.rnor^. inck, iZtX) . i9: 

V . 


XtpniH p*il 
irksMkUatwiikir/ 


QaQL. ixiLbAii_e. 


..3|aai.3£ 

I i 


2. locotM from RurincM cr Profewion. (rr»cn BeUdok A)... 

3. lotrrcit on Hank I>o|M«iU. Notca, Corporation Honda, etc. (except Inlerrxt ui<on which a tax waa pol.l at aourcc)_ 

(a) Interoat on Tax-free Covenant Iloiulx Upon Which a Tax ivna Paid at Source... 

4 . Ibooum from Partucrabipa. (PtaU cacia ami addiMi). O'. V 

f 7 " Vo. ^ '. 

......... 

(a) Inecmo from Fiduciarifs. (Staia ojioc and addm>.c'.y>^v>JfV. 45 .....>C... 7 ...'.....;~..»,..'^..\. 

_ _^ 

5. Renta anil RoyaltlcA. (rrtoi l e fc a d ub B>...... 


- .T-PF=G1 

.I. I .I.i. 

.i. 

•.I...ll ^1 


t 

n 



»5 

r'“" 






. 




(*. Profit from Sale of Rc«l Eataio, 8tock«i Dondai etc. (rrom ScMuk C).....[. . . j 

- * Dlvklcnd i oo Stock of Oomoitlfl C orooratiotta. -.-. t .—.—:if- -i - ntT ir rr-- M t i -mn r , m mi i ,,1 | ifi^ ......._. j. . 

8. Taxable Intercai on liberty Bonda, etc. (From 8<htdul« E>...1 .. I. ! 

0. Other Incotro (including dividend* received ou atock of foreign corporetioiis). (Stata oatora <4 taouM) I 

( 3 ) .....-...-.I. 

(6) —.-.—.I.i.i ! / 

I , • 

10 . Totac Ixcoub Ilf Inxfa 1 to 9—......l...!54|49.^ 

DEDUCTIONS | | ( " i 

11. lotereat Paid.....—.....$..2ijlC.0.,'63.. j ! 

-12. Taxea Paid. (KiyiaJto lo Scbadul* F).....6.0.0.ijsQ.. 

I 

13. Losaoa by Flro, Slonn, etc, (Ezplaia tai Tabla 00 pecc S)...;. 

14. Bail Debt*. (EipJala (a BebadaU F)..uQS{i..Qn..^QC^(^lil..tJ:Ufi.tXErl}ilO^.t0r..&akL.&t.Xl.U(XtiQn}.i. LCDlJqQ 

I I 

13. Contributions. (BtpUla In ScheJcH F)..iTC.CX).. 

16, Other Dednctlona AuthorUed by Low. (Explain la Ecbeduler)£CO££BSlonal..SCrv±Cja.XUl.XiLacgna.J]Lax.’..L^ ?. JsO. . ! 

17 . Total Dedcctio.ns in Iteus 11 to 1C.$ . ... 4]471 J ??.. 

_N et IscoMB (Item 1 0 minus Item ID. .|.L.SC J Ci*6,'3S-. 

EARNED INCOME CI^IT_ _jj _COMPUTATION OP TAX (80a Imtsuethm «| ^ 


! ! 

i .I... 4j471 J??. 


19. Earned Net Income (not over $30,000;'. 

20. Less Pcrional Exemption and Credit 

for IXpcndents (eeo Instruction 20).. 


9001 82 


'..' 31. Net Income (Item IS above).S.vLQO^a 3£..:4 42. Normal Tax 0H% ol Item 38).1$.1-0 *45.. 

' 32. Ix»s Dividend! (Item | | , I I 

7 abovc).„...,.„.$i:46L'6L7.3! ^ , 43. Normal T*- (3% of Item 40)....?;.Lx . 


'32. Ix>£s Dividend! (Item I I j , 

for DcpcadcnU (a^ Instruction 20>..|....4.3QQ 7 above)....'$.246L'6L7.2' 

-1 1 33, Interest 011 Liberty I 

21. Dalanee (Item 19 minus Item 20)..$ . 6S 01 82 Bonds,etc.(Item 8).X)..X.. 

22. Amount tafa''le at 1H% (tiot over the "'s i . ^ „ 

nrat S4.000 of Item 21).34. CredltforDL-nor-lenU _oOO. OO 


44 . Normal Tax ( 5 % of Item 41 ).X. ..X.. 

22 . Amouiittaw 'ieaviy^Vi'ltiotoveriho I 4 _ -nri nn . i 45 . Surtax on Item 18 (soo Iiutruc- r 

flrat $ 4,000 of Item 21 ).$.. 4 CiOUJCUl.” 34 . CrcditforDupcn-JcnU.v/ ' I tion 21 ). 88(1 JX .6 * 

23 . Amount taxable at 3 % (nut over the ' 1 J I J < 4 - Tax on Net Income (total of Item* .. ._ L /' 

reeond'il.POO’of Item 21 ).I 1501.82 Personal Exemption ...SbO.'^.OQ / I 42 , 43 , 44 , and 45 ). $ 8 »'. 7»69 

24 . Amount tr»«.;ii»te at 5 ',i 0 ..xUiii«'over ; j L„ / 47 . Adju-tiiiciit for Capital Cain or D)»'< | . 

3 ».(H >0 of lU'in 21 ). .X... ' ..X. 'j 30 . Total of Homs . 33 , .Tl. 34 . and 3.5 .■.■ 2 ti 9 S(i»YZ...i ( 12 )^^^ of Column 9 . Schclule D>.l.*. 

... .. , rf ... .... 1 . . Xk-. ! Totalof or di(Tcrcneel)clwo>.-n Items i _ 

26 . Normal T.av ( 1 ' i^pof Item 22 )..ud,C-D..;| 37 . liahanro (Item .31 minrij llcm 36 )_S. . ?1 46 nnd 47 ...'s„.. 897*00 

... V. .... ..on. ' A*; ^ at l' 4 'Xiiot ov«, ' 49 . Less Crtsiit of KVo of Ta’s "on 1. 

20 . Normal Tax {3% of Ibm 23 ). . ^9 wO.. Iho first $ 1,000 of Item 37 ). ■.d. >> 3 C>.. 0 ^) Earned Net luconie (Item .tO)... |. S QQ 


25. Normal Tav aI * of Iloiii .;S...u3^C*lA.|j 37, ItaUnre (Item .31 nifnnj Item 30).... 

I at '^c 35. .Xiiio’int taxalilo at I(not ov«i 


27. NormdTax(5Sioflteu.24).|...x.l Balanco (Item 37 minus Item 3S) ....>.x ...Lxj T®*'" T.'^ n.inus Item 49) . $.. 74. 

. Surtax on Item 19 (MC Instruction 21) - ^ -.X- 40. Aificunt laxabic .at 3»7 (not over , 1 f <>»• fneome Tax Paul .a*. .Smirc e.'. 

. Tax oi) furred Net Ine^c (total of I the second $l,()0ti of Ittin 37).'.v. j,'i 62. Income and P.-ofits T.ixoa paid tna | 

_ Iteiiii 25.‘.M, 27, and i^l... . ... . :- ■-■ . X . - .., foreinn^ounirvor l'..S. luxiscssion.'. » l-U. 

. Credit of 25% i>f Bern 29 (imt over , 3 0g .41. Amount taxable at 5') (t.alance 1 .5.3. nslanto of Tax (Item .V) minus 

_25^^JtonM^8jJI2._-M, aml 44)_^^._ _...^ _ _ovof >*<■»</) of Item ■3c I. $. _ ^_ltems_5I .and .52) .. ^$1... 895 .7.4... Q 

" AXTdrsaarx'r* 'v iiwi ■. J 


28. Surlwx on Item 19 (sec Iiisinietion 21). 

29. Tax on Earned Net Income (total of 


39. Dalunco (Item 37 minus Item 3S)_S.JC . 

—X -.X_ 40. y\it,i>uiit laxabic .at 3% (not over , 

XOu Q& the sceonti $4,00(1 of lltin 37).1 .y . 


AFFIDAVIT 

I *ivf.ar (or {.nirm) that tlii.s n-tuni, Inrludlng the accom|)aiiyir.g schedulea and statcnicuta (if any). Las l>c«n exatuiced by me, ami to tho )>cat of my knowledge and ticlief. 
Is a truu and complete loturu luado In 300J faith for the taxable year as stated, pursuant to the Revenue .Act o* 1928, and tho Ucgulutions issued ilmicr authority thcroof. 


(Ilrtluxa isuadaty a(tnt,lbarc*icaiL*re<i>ric..v( iMt.vuaea l'v4li.M> 


Sworn to and aebaerfbed before me thia ...^.iTlvX. day of --1929. 


hOTsmai. 

srAc 


M nmandad 


^ ^ 
»»»^*>AwaaAAA«»www a» wwik ■ i ■ w,,, 

' 4e*w»Al..a* aJ iAa*«aAl.4 ,0^1 w wa . A X 


^ (SlCcaluraytsUitfljaloractal) 

"TiSiiraiaii tiitu) . 

Choclta and drafte will ba accaptad only If payabla at par a-ism 


(b-.i 


1“^ 

0^ 
































































^ — SCHEPtn^ A—INCOME FRO M BUaiNESg_OR raOFESSjON (8—IMt ruction 3) 

1. ToUl r««elpU from liutlncM or profcwlon (lUio kind of bu«loe«)____ „ 

Coot of Oooos Sold Or«»B Bounbu Dbodctions 

*0 ®***^**t ciel'J»lv6 of "Ijibor,’* reported on Line 2 

4. .$... (Do not deduct corapeoMtlon for yourowD eervieei).. 

3. Meteri*! end ruppllea——-j—..... 1|. lotercet on huelneee iodcbtodncee to others. .. 

4. Mcrchendlte bouxht for aele...—.. IJ. Tsiee on buiincee and huelnoes property.. 

R rvik.. k.. . V 13. Ix)e«ea (expUlo In Ubio provided thererof at foot of 

6. Other costs (itemiie below or on separate sheet)___ p 4 g«)..._ 

0. Plus Inventory at beginning of year. . 14, Bad del ta arising from sales or aorvloes._ 

, „ C Depreciation, obeoleecence. and depletion (explain 

I. Tonru, (Lines 2 to 0, Inclusive) . .—...| in table provided therefor at foot of page).. 

o , , , , , . . 18- Rent, repairs, and other expenses (ItemiliM below or 

8. Ix'ss Inventory nt end of year.. ..I j on asperate sheet)..._ 

9. Net Cost of Goods Bold (Uue 7 minus Line 8)-!$.17. Total (Lines 10 to 18. Inclusive)_ 


. 


Nora.—Enter "C" or "CM *’ on Lines 0 and 8 to Indleate whether Inven* 
torics nro valued at cost, or cost or market, whichever Is lower. 


Explanation of deductions 
elblmed on Lines ti and 10.. 


on aeparate sheet)....... ..L... 

17. Total (Lines 10 to 18, Inclusive).-. -. . $ . I . 

18. Total Deductions (Lii«e 0 plus line 17)......g . 

19. Net P ao riT (Line 1 minus Line 1 8) (Ente r as It em 2). .., 


S CHEPU L EJB—INCOjV l E FROM R ENTS AND ROYALTIE S (><ee Instruetlon 5) 


a. Ntr Psom 
(Caurulumi) 



Explanation of deductions 
etaimtNl in Cnumn 7 


SCHEDULE C—PROF I T_nWM SALE OP R^L E STATE, ST OCKS, B ONDS, ET C. _(8ce Instiyct l on 8) 
l. Kwo or Psorrarr 1 Dxts AoocnsD I I. AMonrt Racxrrxs AttowAs'ixVisrs I A Cost I 1 *' s**et^»s» 

I ACQrOITIOV I I u liH | 


a Ntt Psonr 
(Eaur IS Il4(o f) 



Slato h<>w proiMTly 

wa* aopiln’il .. 

sciiEnui.i 

as • .as — 

I. Ki*4(» «'f l'»or«Brr 


•X*. 




E D-CAPirAI- NF.T CAIN OR I.OSS FROM .SAI.K OF AA.SKTS IIFJ.O MORF. THA N TWO YKARA InMnioRon lU) _ 

*"*'****'" I ***|V.W-^*I « It.*. I * I * 1 * ^ It VaitB AB s.« f * «• DSSvMN# s ITTft I iflTil si^>aM 

I ? ***’ I *JV.* I« Aw.SI Pit Hit ■•••!* I Al|l»««»t« niMs B I « % (»•# I I |WtSli»iW«Ml«. IBI* 1 

rw.u. I I A«.|» IMlHst. I IBM • e,,M, I lUtMol) 


1 iMtB 

1 l>ita 

At V* IBM* 

f«it 1* 

U* /*e| !«•»* 

it* 1 **• 

1 




But* l»»>.y^*‘|ieily 

I' INITH^MI t.)ht BONUS ANI > OIM^W OHLM...AI H.W , , ■ 

I ... DSVVS.OSS "{.VitlsiV*'**" I SSM-** SYj'yj jLe '{ffutuVli* .JililHTotl 


la) mdlaalbaisid aUlate,‘IV«ilMr,t.r loJIllval sidHlivUl..!. the iMsUlvl »•* 

miutWa.. . • • . _ AH . 

tW tWwitllsel*AMF*l under TyiataMV*!* *•*.••*• ‘’If* ■ . . *** 

ts) Uwiv Bk'ude auTulhvi »d>llg 4 lL.t«s ItnWti !“*l'J".** *'* l.sJ“»e 

jlJuWutlwr I, (illi aud uidlaallKua id •MSoj tb«i i'.iH't'l Sulos . . *'* . " 

ucy tVtlmiMitea id tudvidedueAS. atul ttiiAsuiy paviugs l-e»lHt*Al«e . .. en.iFFl 4 

VSi Ksihi__-...t.— . -. .... — . — fi'JUS. . i. 

m ilKliUU r bHBI ANAI ItiN tlB HklMM IlltNB Cl AlMkit IN IlkMb I, I3i M, 14. AND I* 


ASASSS AS ****** * * 

****** * * ****** * * 

****** * * ****** * * 


.____ 

.W.kCvl.s!ivvUft 


iiviiiH) . Mufiui uJl l.mii RmmviUH 


. £V.i:ftv>4iAl l‘xUi . .Ulsi.H* vmrlittlit MhwutXaI 

.Uv\!. M\U . MUt.M AuHtmlniiMil UIi^iXUhh 


.Uv\!. M\U . 

. C4.At. _ iW.VttUUtt 

. . 

. 


til:® Sjsa'wL'’'""”'"’' 


iDluicbtib 

Mliu.hll \un.h\* a 

UittiitI Iuti*-' 
tV.V/Ai't .VAl ."V.t; 

tilbci.Jd 


. .UUtK). UnUol 

. - AUaIA) lltHuM uf tt.iXiut .. 

^____Mx ffl.. ...... 

_C A /JW 

i I....... 1 . ^ 1 • *>..•.• • •» •; * • • •/ I ‘‘it'Vi.ti 

V ..i..,. .—U-LVl. .........11 1 ' ...... »>.l. 1%. I..11... .1. .^(...jl.. ,/ I,, 


.. I'. .ji.. . / I / 


• a - » t ■ » t t* H i*' • ^ «r/Ae J* 


i. 'e I i t » * % I I* 


• I Aaagsese.ggeset tesAe « 


>.»».« |A* AlgxI WitsetAl ff** •«faa33.3s l4«»-»,34d4F*s4«> # 9 4 *» • $ 4 4 » i 4 4 A |« 

-• » i:*** -r-er.it-*i.' S' .sts :»•:.* t.*t **..a*»--**'r..-..--sP»i-» r. i* 

, lOia'IP#*! - I.'f.t 

■< .. I l l .'M. VI, /.r 


%t I I I ) I'AI a ';m I 

I ' i, 

■ I ! I 
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T&K..BUKy DCrAftTMENT 
lamiiAi RMTwMvm 

(ItoTM r<fe,iMC» 


DUPLICATE 


CONSENT FIXING PERIOD OF LIMITATION 
ASSESSMENT OF INCOME AND PROFITS 

For Taxable Years Ended Prior to January 1,19! 


Fcbmaxy 



In pursuance of the provisions of existing Internal Revenuej Laws 
..?•*?????......... a taxii>ayor of 


.. t'aehliurton. District of Co lm^ la....^he 

Coamissioner of Internal Revenue hereby consent and agree as follo|ws: 

I 

That the aaount of any income, exoess-proflta. or war^rofijts taxes 
due under any return made by or on behalf of the above-named taxpajsrer for 

the year_»Anct«oo„Hundx5d __4nder 

existing eicts, or under prior revenue acts, may be assessed at anyj time 
on or before December 31, 1931, except that, if a notice of a defibiency 
in tax is sent to said tzoepayer by registered sail on or before sajid date, 
then the time for making any assessment as aforesaid shall be extended 
beyond the said date by the number of days during which the Commissioner 



signed with the corporate name, followed by the signature and title] of 
such officer or officers of the corporation as are empowered under the 
laws of the State in which the corporation is located to sign for tbe 
corporation, in addition to which, the seal, if any, of the corporajtion 
must bo affixed. Where the corporation has no seal, the consent mu|st be 
accompanied by a certified copy of the resolution passed by the boa|rd of 
directors, giving the officer authority to sign the consent. 


■■ 5- i 


132 
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[Stamp:] United States Board of Tax 
Filed Sep. 24, 1934. 


Appeals. 


In the Court of Appeals of the District of Columbia. 

I 

B. T. A. Docket Nos. 61244 and 61245. j 

I 

Exxalls Wx\ggamax, Floyd P. Waggamax, Petitioners, 


CoM.MissioxEK OF IxTEKXAL Revexue, RespoiKjlent. 

Freedpe for Record. \ 

I 

To the Clerk of tlie United States Board of Tax Appeals: 

You will j)lease prepare, transmit and deliver to tjlie Clerk 
of the Court of Ap})eaLs for the District of Columbia copies 
duly cc*rtiti(‘d as correct tlie followini; documc^its and 
records in tin' above-ontilled cause in connection (with tlie 
Petition for K’eview to the said Court of Appeals! for the 
District of Columl)ia, heretofore tiled by the petUioners: 

1. Docket entries of the proceeedings before the Board. 

2. Pleadiniis befoi-e the Board: (a) Petition, including’ 
annexed copy of deticiency letter, (b) Answer. | 

3. Findings of Fact, opinion and decision of tlnj Board. 

4. Motion to Kcconsider and Revise Findings of If act and 
Interloeutoiy Decision and Vacate the Judgment Entered. 

5. Petition for review, together with proof of sejrvice of 
notice of filing Petition for review and of service of a copy 
of Petition for review. 

6. Order consolidating record on review. 

7. Statement of the evidence as settled and allov’cd. 

8. Fxiubits 5, 6, 7, 8, 11, 12 and 13. 

9. Orders enlarging time for the preparation of the evi¬ 
dence and for the transmission and delivery of the record. 

10. This pnecipe. 

MEREDITH M. DAUBIN, 

Attorney for Petitiq^tiers. 

Service of a copy of the within Praecipe is hereby ad¬ 
mitted this 21st dav of Sep., 1934. 

ROBERT H. JACKSOH 
Attorney for Respondent. 

9—6337a 
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E. WAGGAMAN VS. G. T. HELVEKING. 


134 United States Board of Tax Appeals, Washington. 


Docket Xo. G1244. Docket Xo. 61245. 


Kxxalls Waggaman, Petitioner, 

V. 

CoMMissioxEi: OF IxTERXAL REVENUE, Respondent. 
Floyd P. Waggaman, Petitioner, 

V. 

Commissioner of Internal Revenue, Resiiondent. 


Certificate. 

1, B. D. Gamble, clei’k of the U. S. l>oard of Tax Api)eals, 
do liereby certify that the foregoing pages, 1 to 133*, in¬ 
clusive, contain and are a true coj)}* of the ti‘anscri}it of 
record, ])apers, and i)roeeedings on hie and of record in 
my ohice as called for by the Pnecipe in the appeal (or 
appeals) as above numbered and entitled. 

In testimonv whereof. 1 hereunto set mv hand and affix 

• / • 

the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columlha, this 12th day of 
October, 1934. 

[Seal U. S. Board of Tax Ai)peals.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 



United States Board of Tax 


A}>peals. 


Docket Xo. 61244. 

Ennalls Waggaman, Petitioner, 

v. 

CoM.MISSIONER OF INTERNAL REVENUE, Rcspoildoilt. 

Order E)dargin(j Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
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review of the above entitled proceeding* in the |Court of 
Appeals of the District of Coliinibia, be and it fs hereby 
extended to June 1, 1934. | 


[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACtK, 

Member. 

Dated Washington, D. C., April 27, 1934. 

Now, October 12, 1934, the foregoing order Enlarging 
time certified from the record as a true copv. ! 

B. D. GAMBLE, 

Clerk^ U. S. Board of Tax Appeals. 


136 United States Board of Tax Appeals. | 

I 

Docket No. 61244. 

Enxalls Waggamax, Petitioner, j 

V. 1 

I 

CoMMissioxER OF IxTERXAL Revexue, Respondent. 


Order Enlarging Time. | 

I 

On motion of counsel for the petitioner, it is | 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petilion for 
review of the above entitled proceeding in the CjDurt of 
Appeals of the District of Columbia, be and it is jhereby 
extended to July 2, 1934. j 

j 

[Seal U. S. Board of Tax Appeals.] S 

(Signed) EUGENE BLACK,j 

Merpber. 


Dated Washington, D. C., May 31, 1934. 


Now, October 12, 1934, the foregoing order enlarging 
time certified from the record as a true copy. j 

B. D. GAMBLE,! 

Clrek, U. S. Board of Tax Appeals. 

10—6337a 
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E. WAGGAMAX VS. G. T. HELVEHING. 


1.37 United States Board of Tax Appeals. 

Docket No. (11244. 

Enxalls Wa(]gamax, Petitioner, 

V. 

CoMMissioxEi: OF IxTEKNAL REVENUE, Respondent. 

Order Eulargbirj Time. 

Upon motion of counsel for petitioner, it is 
Ordered that the time for ])reparation of the evidence 
and for transmission and delivery of the record fmr petition 
for review of the above entitled ])roceedini;’ in the U. S. 
Court of Appeals of the District of Columbia be and it is 

herebv extended to Auu’ust 1, 1934. 

• ^ 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

Dated Washington, 1). C., June 28, 19.34. 

Now, October 12, 19.34, the foregoing order enlarging time 
certified from the record as a true copv. 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

138 United States Board of Tax Appeals. 

Docket No. 61244. 

Ennalls WA(a]AMAN, Petitioner, 

V. 

Commissioner of Internai. Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time foi* i)reparation of the evidence 
and transmission and delivery of the i*ecord snr petition for 
review of the qbove entitled proceeding in the United States 
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Court of Appeals for the District of Columbia, ble and it is 

lierebv extended to October 1, 1934. i 

*' ! 

[Seal U. S. Board of Tax Appeals.] j 

i 

(Si!?ned) ERNEST H. VAN FOSS^X, 

ember. 

1 

Dated Washington, D. C., July 30, 1934. | 

1 

1 

Xow, October 12, 1934, the foregoing order jnilarging 
time certified from the record as a true copy. i 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

139 United States Board of Tax A])peals. 

I 

1 

Docket Xo. 61244. 1 

Exnalls Waggamax, Petitioner, 

i 

CoMMissioxER OF IxTERXAL Kevexue, Resi)ondent. 

Order Ealarginfj Time. j 

For cause appearing of record, it is j 

Ordered that the time for transmission and delilrery of 
the record sur petition for review of the above entitled pro¬ 
ceeding in the United States Court of Ap]ieals of t|io Dis¬ 
trict of Columbia, be and it is lierclw extended to (|)ctober 
15, 1934. ‘ 1 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGEXE BLACK,! 

Member. 

Dated "Washington, D. C., October 1, 1934. 

Now, October 12, 1934, the foregoing order enlarging 
time certified from the record as a true copy. 

B. D. GAMBLE, j 
Clerk, U. S. Board of Tax Appd^ls. 
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E. WAGGAMAX V5>. G. T. HELVERIXG. 


140 United States Board of Tcix Appeals. 

Docket No. 61245. 

Floyd P. Waggamax, Petitioner, 

V. 

CoMMissioxER OF IxTERXAL Revexue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of the evidence 
and transmission' and delivery of the record snr petition 
for review of the above entitled proceedin':: in the Court 
of Appeals of the District of Columbia, be and it is hereby 
extended to June 1, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) p:UGEXE BLACK, 

Member. 

Dated Washington, D. C., April 27, 1934. 

Now, October 12, 1934, the foregoing order enlarging 
time certified from the record as a true co]n’. 

B. D. GAMBLE. 

' Clerk, U. S. Board of Tax Appeals. 

141 United States Board of Tax A])]>(‘als. 

Docket No. 61245. 

Floyd P. W.\ggamax, Petitioner, 

V. 

CoMMissioxER OF IxTERXAL Re\’exue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner. il is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court 
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E. WAGGAMAN VS. G. T. HELVERIXG. 

of Appeals of the District of Columbia, be and it i^ hereby 
extended to July 2, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACk!, 

M either. 

Dated Washington, D. C., May 31, 1934. 

Now, October 12, 1934, the foregoing order enlarging 
time certified from the record as a true copv. 

B. D. GAMBLE, 

Clerky U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 
Docket No. 61245. 

P^LOYD P. Waggamax, Petitioner, 


Commissioner of Internal Kevenue, Respondei|t. 

I 

Order Enlargiup Time. | 

I 

I 

Upon motion of counsel for petitioner, it is | 

Ordered that the time for ])rei)aration of the evi'^lence 
and foi* transmission and delivery of the record s)l\r pe¬ 
tition for review of tlie above entitled i)roceeding ib the 
U. S. Court of A])])eals for tlio Disti*ict of Columbia be 
and it is herebv extended to August 1, 1934. i 

[Seal U. S. Board of Tax Appeals.] j 


(Signed) 


EUGENE BLACK, j 

Member. 


Dated Washington, D. C., June 28, 1934. | 

Now, October 12, 1934, the foregoing order enlaijging 
time certified from the record as a true copy. | 

B. D. GAMBLE, | 
Clerk, U. S. Board of Tax Appeals. 
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E. WAGGAMAN VS. G. T. PIELVEKING. 


143 United States Board of Tax Appeals. 

Docket Xo. 61245. 

Floyd P. Waggaman, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarghig Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sitr ])etition 
for review of the above entitled ])roceeding in the United 
States Court of A])peals for the District of Columbia, be 
and it is hereby extended to October 1, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) ERNEST H. VAX FOSS AX, 

Member. 

Dated Washington, D. C., July 30, 1934. 

Now, October 12, 1934, the foregoing order enlarging 
time certified from the record as a true copv. 

I B. D. GA^ilBLE, 

Clerk, V. S. Board of Tax Appeals. 

144 United States Board of Tax A])peals. 

Docket Xo. 61245. 

Floyd P. Waggaman, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceeding in the United States Court of Appeals of the 
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i 

j 

District of Columbia, be and it is hereby extended to Oc¬ 
tober 15, lf)34. 

i 

[Seal U. S. Board of Tax Appeals.] | 

(Sipied) KUGENE BLACK^ 

Menther. 

Dated AVashiiiiiton, D. C., October 1, 1934. j 

I 

Xow, October 12, 1934, tlie fore.e,’oing’ order enlarging* 
time certified from the record as a true copv. | 

B. D. GAi\IBLE,i 

CAerlx, U. S. Board of Tax Appeals. 


Endorsed on cover: Board of Tax Appeals. Xo.| 6337. 
Ennalls 'Waggaman, Petitioner, vs. Guy T. Helveringj Com¬ 
missioner of Internal Revenue. And Xo. 6338. Flcivd P. 
'Waggaman, Petitioner, vs. Guy T. Heh^ering, Commis¬ 
sioner of Internal Revenue. United States Court of Ap¬ 
peals for the District of Columbia. Filed Oct. 13, 1934. 
Henry W. Hodges, Clerk. 
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United States Court of Appeals foijr the 

District of Columbia 

1 

I 

JANUARY TERM, 1935. 


No. 6337 

i 

ENNALLS WAGGAMAN, PETITIONER,! 

7'S. \ 

GUY T. HELVERING, COMMISSIONER O^F 
INTERNAL REVENUE. i 


AND 


No. 6338 


FLOYD P. WAGGAMAN, PETITIONER, 

I 

vs, I 

GUY T. HELVEKING, COMMISSIONER 0^^ 
INTERNAL REVENUE. I 


APPEAL FROM THE BOARD OF TAX APPEALS. 


United States Court of Appeals for the Distr 

Columbia. 

No. 6337. 

Ennalls Waggaman, Appellant, 

vs. 

Guy T. Helveking, Commissioner of Internal Reve 

Appellee. 


ICT OF 




ue. 


Whereas, the printed Record in this cause has failed to 
reproduce certain indicia which appears upon (he face of 
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ENNALLS WAGGAMAN VS. GUY T. HELVEEING. 

the ori.n'iiial diocuiiKMit, it is liGrc'by slipulatvd and a.iirced 
between the parties that the document which comprises 
pages 112 and 113 of the printed Record is Petitioner’s 
Exhibit No. 12 referred to on page 84 of the Record, and 
the same was filed in the Office of the Collector of Internal 
Revenue on March 12, 1929. 

DANIEL THEW WRIGHT, 
MEREDITH M. DAUBIN, 

Attorneys for Petitioner. 
FRANK J. WIDEMAN, 

Attorney for Respondent. 

2 United States Couet of Appeals for the District of 

Columbia. 

No. 6338. 

Floyd P. Waggam.an, Appellant, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Appellee. 

Whereas, the printed Record in this cause has failed to 
reproduce certain indicia which appears upon tlie face of 
the original document, it is hereby stipulated and agreed 
between the parties that the document which comprises 
])ages 116 and 117 of the jirinted Record is Petitioner’s 
Exhibit No. 13 referred to on page 84 of the Record, and 
that the same was filed in the Otlice of the Collector of 
Internal Revenue on March 12, 1929. 

DANIEL THEW WRIGHT, 
MEREDITH M. DAUBIN, 

I Attorneys for Petitioner. 

FRANK J. WIDEMAN, 

Attorney for Respondent. 


3 [Endorsed:] Nos. 6337-38. Ennalls Waggaman vs. 

Guy T. Helvering, Commissioner of Internal Reve¬ 
nue. Floyd P. Waggaman vs. Guy T. Helvering, Commis¬ 
sioner of Internal Revenue. Stipulation of Counsel as to 
Exhibit. United States Court of Appeals for the District 
of Columbia. Filed Feb. 28, 1935. Henry W. Hodges, 
Clerk. 
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FILED JANl3r’5 

®nitei> States 

FOR THE DISTRICT OF COLU.MBIA 


October Term, 1934. 

No. 6337. 

Exxalls AVaggaman, Appellant, 

vs. 

Guy T. Helverixg, Commissioner of Internal 

Revenue, Appellee. 

No. 6338. 

Floyd P. AVaggaman, Appellant, 

vs. 

Guy T. Helvering, Commissioner of Internal 

Revenue, Appellee. 

BRIEF FOR APPELLANTS. 

Appeal from the Board of Tax Appe.uls. 

Meredith M. Daubin, 

Attoryiey for Appellants. 


Prkss or Byron S. Adams, Washington, D. O. 




©niteii ^tate£{ Court of ^ppealg 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1934. 


No. 6337. 

Enxalls AVaggamax, Appellant^ 

vs. 

Guy T. Helverixg, Commissioxer oe Ixterxal 

RevexUE, Appellee. 


No. 6338. 

Floyd P. Waggamax, Appellant, 

vs. 

Guy T. Helverixg, Commissioxer of Ixtekxal 

Revenue, Appellee. 


BRIEF FOR APPELLANTS. 


Appeal from the Board of Tax Appe.aj.s. 


This Appeal is from a final order of the United 
States Board of Tax Appeals in which it was held that 
the Appellant, Ennalls Waggaman, was indebted to the 
Appellee for $7,232.43 and the Appellant, Floyd F. 
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'\Va«\ 2 :amaii, was indobtod for $6,933.95 as additional 
income taxes for the vear 1928. 

The issues l)eini>' identical, the causes of your two 
Petitioners wei*e consolidated at the hearin«: before the 
United States Board of Tax A|)])eals and by aiireement 
a<>:ain have been consolidated for consideration bv this 
Court. 

REVENUE LAWS. 

The followin';- sections of the Revenue Act of 1928 
are involved: 


Distributions by Corporations 

Section 115 (a) Definition of dividend.—The 
term “divideiuP’ wlien used in this title (except in 
section 203 (a) (4) and section 208 (c) (1), relat¬ 
in';- to insurance companies) means any distribu¬ 
tion made by a corporation to its shareholders, 
whether in money or in other i)roperty, out of its 
earninus or profits accumulated after Februarv 
28, 1913. 


Pkriod of Limitation Upon Asse:ssment and 

Collection 

Section 275 (a) General rule.—The amount of 
income taxes imposed by this title shall be assessed 
within two years after the return was tiled, and no 
proceediiii»' in court without assessment for the 
collection of such taxes shall be begun after the 
expiration of such period. 


Same—Exceptions 

Section 276 (b) Waivers.—Where before the 
expiration of the time prescribed in section 275 for 
the assessment of the tax, both the Commissioner 
and the taxjiayer have consented in writing to its 
assessment after such time, the tax mav be as- 
sessed at any time prior to the expiration of the 
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period agreed upon. The period so agTeodj u])on 
may be extended by subsequent ag:roeniei|ts in 
writing made before the expiration of the ])eriod 
previously agreed upon. 

FACTS OF THE CASE. 

The Board of Tax Api)eals in sustaining the Com¬ 
missioner held in the cases now before this Court tliat 


a cancellation of certain notes by a cor])oration ci^eates 
income to the Petitioners—indicating an attenij)t by 


the corporation to distribute the corporate earni|igs— 
and hence becomes a taxable dividend. The conclusion 
reached is believed to be erroneous and inconsistent 


with the Board^s Finding of Fact (Becord—Pag'e 29) 
and the agreed Statement of Evidence (K. P. To). 

The agreed Statement of Evidence (R. P. 75 )j con¬ 
densed is as follows: 1 


The father of Petitioners, John F. WaggJinian, 
created in 1909 an irrevocalJe trust estate with John 
W. Brawner as Trustee, naming as ultimate buiefi- 


ciaries your two Petitioners and anotlier son, llfuirv, 
since deceased, and his widow has succeeded to h^s in¬ 
terest, all of whom also were to have certain ])ei|iodic 
distributions. The Trustee distributed the income in 
accordance with the trust (R. P. 79—and Exhibjits 5 
and 6—R. P. 88-89) and in addition, with tlie ac(i|uies- 
cence of all beneficiaries, from time to time mad(*j cer¬ 
tain advancements of the corpus reciuiring, however, 
the execution of memorandum notes. Your I^et^tion- 
ers and the other beneficiaries and also the Trustee un¬ 
derstood that the money advanced was never to be i-e- 


paid but was to be adjusted when the trust estate was 
terminated. 

In 1919 Henry’s widow remarried, becoming Mrs. 
Burnside. She created a se])arate trust of her iijiter- 
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ost, namiiiio: Jolni Brawnor as Trustee, reserving- a life 
income ami desi<>-iiatins»' your two Petitioners and 
Brawner a|S remaindermen. Thus your Petitioners 
from that time forwai’d had an ultimate interest in the 
first estate of four-ninths each or eiglit-ninths in all. 
Brawner's interest was one-ninth. 

At the same time, by ai^reement with all the benefi- 
ciiiries, the Trustee cancelled advances made to vour 
two Petitioners in the amount of $2.‘h()r):h7r), each, also 
cancelling at the same time a like amount advanced to 
.Mrs. FMirnsi(h‘, the other remainder beneficiarv. Be- 
tween that date and 1924, advances were made to vour 
two Petitioners which totalled—Ennalls 'Wagganian 
$42,570.70,* Floyd Waggaman $42,9o4.()5. 

In 1924, to save bookkeei)ing, for ease of manage¬ 
ment and to facilitate ultimate distribution, since the 
corpus of the estate consisted of many parcels of real 
])roperty, the entire estate was turned over to Wagga- 
man & Brawner, Inc., a corporation almost entirely 

owned bv vour Petitioners and the Trustee of the Hs- 

• * 

tate—the Estate acce])ting stock of the cor])oration 
foi* the Estate's cor])Us at its book value of $S()0,0(K).()0. 

The memorandum notes rei)resenting the amounts 
])reviouslv advanced bv the Estate were turned over 
to the corporation by the Trustee after he had assured 

vour Petitioners that it was understood the notes were 

% 

not to be ])aid but were to be adjusted at final distri¬ 
bution of the Estate and that bookkeeping, etc., would 
be facilitated bv handling these memorandum notes in 
this manner. 

After the cor])oration became the holder of these 
memorandum notes, interest notes wei*e given on one 
occasion. 

In 192S, bv its terms the Estate was terminated and 
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the corpus, then consisting of 8000 shares of capital 
stock of the corporation, was distributed to tlie three 
beneficiaries, who were your two Petitioners and the 
trust estate created by iMrs. Burnside of lier onelthird 
interest. | 

Contemporaneously with the termination o|; the 
'VVaggaman trust estate, John Rrawner, the Tijustee 
thereof, who was also President of the cor])oiation 
holding the notes, in order to cany out the original 
agreement concerning the advances, called a Directors’ 
Meeting of the corporation. He informed them that 
he as Trustee had decided it was error for the notes to 
have been turned over to the cor])oration and also 
error for the corporation to have taken the interest 
notes from the beneficiaries—he ex])lained all the cir¬ 
cumstances and after discussion a resolut ion was passed 
(R. P. 32 and 85) admitting the error and directing 
the cancellation of the notes. The Trustee directed 
that the corporate treasurer deliver the cancelled ^lotes 
to the Petitioners—neither of whom were present at 
the Directors’ ^Meeting—one being in Danbury, (’onn., 
and the other in Cannes, Ph*ance. Subse(iuently, ail the 
stockholders of the corporation ap])roved this action 

of the Board of Directors. The other beneficiarv oif the 

% 

Waggaman trust, beside the Ai)i)ellants, was the I^urn- 
side trust of which John Brawner was also Trustee 
and he confirmed the unequal distribution of the cor- 
])us of the AVaggaman trust—it having been agrec'd to 
when the original advances were made. 

There was no failure of consideration for the stock 
issued by the corporation for the estates assets in 1924- 
bv now eliminating the notes, since, as shown bjt the 
evidence, the assets turned over were worth much more 
than their book value (R. P. 79). j 
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The Appellants did not include in their 1928 individ¬ 
ual income tax return these cancelled notes as income. 
The Commissioner of Internal Kevenue concluded the 
cancellation of the notes by the corporation indicated 
an attempt, to distribute surplus earning-s hence con¬ 
stituted a taxable dividend. 

After makinii* a Findini*-of Fact (R. P. 29), substan¬ 
tially as above, the Board of Tax Ai)})eals rendered a 
final order sustaininii- the Commissioner (R. P. 29). 

It is from this decree that Flovd P. AVai»-i»’anian and 
p]nnalls Wag'ii'aman api)ealed. 

The Assi<»-nments of Frror present amoni»*st others, 
the })oints— 

First—The memorandum notes cancelled bv the cor- 

ft 

poration are not taxable as dividends to the A])- 
])ellants—they beini»‘ a i)art of the agTeed dis¬ 
tribution of the \Vai»\e:anian Rotate. 

Second—The Statute of Limitations bars the assess¬ 
ment of anv additional tax for the vear 1928. 

• ft 


In addition to the foregoini*- basic })oints, the Assieni- 
ments of Fi’ror ])resent ([uestions upon the inade(iuacy 
of the Tax Board's Finding of Fact. 

FIRST—NOTE CANCELLATION—NOT A TAX¬ 
ABLE DIVIDEND. 

The (|uestion can be restated as follows: 

Where a cor})oration cancels a stockholder's note 
which it is holding for an expressed and undisi)uted 
reason—namely to correct an admitted error in acquir¬ 
ing the notes and to carry out the original agreement 
of the interested parties—will the reason be disre- 
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g’arded and the amount of the cancelled note ta:|ed to 
the stockholder as a dividend ? | 

Let us keej) in mind the aforementioned Sect ictus of 
the Revenue Act of 1928. I 


Section 115 (a) ])rovides in substance tha^ any 
distribution made by a corporation to its s^hare- 
holders, whether in money or in other proi|)erty, 
()}(t (if its earnings or profits accumnlafed \aftcr 
F('hruary 28, 1912, shall be considered a dividend. 

I 

The corporation not only did not intend but actually 
did not make a distribution of its ])rotits by tliej can¬ 
cellation of these notes, because j 

It was carrying' out the instructions of Johp W. 
Brawner, Trustee of the Estate, who in his fiduciary 
capacity of Trustee was makini^ a final distribution 
of the Estate corj)us in accordance with the trust docu¬ 
ment and the agreement of the beneficiaries. j 
It is sig-nificant that the Trustee, Brawner, wat^ the 
principal actor in the first instant: 

In making* the advances to the beneficiaries from 
1912 to 1924 from the Trust Estate. 

In re(|uesting that memorandum notes be given to the 
Estate to protect himself—it being agreed betweejn all 
beneficiaries and the Trustee that the notes at the time 
they were given to the Estate were never to be collected 
from the i)etitioners by the Estate but were to b^ ad¬ 
justed at final distribution of the corpus. j 

In turning over the notes to the corj)oration to }iold. 


However, it is significant that Brawner turned ^hese 
notes over to the corporation only after he again] had 
told the i)etitioners that the transfer was only to facili¬ 
tate bookkeeping and that the notes would be adji^sted 
at final distribution of the Estate. I 
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And again, he dictated the cancellation of the notes 


by the corporation in 1928 and directed that instead 
of the notes being turned back to himself as Trustee 


for distribution to the beneficiaries of the Estate thev 
be turned over direct to the petitioners. 

Knnalls Waggaman testihed as shown in the Kec- 
ord, page SO: 


.Mr. Dan bin: 

% 

‘‘Q. What was the nature of those advances; 
what was the thought at the time they were made; 
were thev loans; were vou obligated to the estate 
to rej)ay them/ 

“A. The idea was that some day we would take 
the estate and it was simply an advancement to us 
of money that we would some day get. 

“Q. Whose idea was it, this giving of notes; 
W(‘i‘e notes given bv vou to the estate for these 
advances from time to time? 

“A. Xot for each advance, no. 1 think the notes 
were given at some later ])eriod. ^Ir. Brawner 
would say, ‘Now, you owe the estate so much’; 

he would sav that to each of us and he would ask 

» 

that we give him a memorandum note. He would 
sav, ‘ I want vou to do this because if vou should 
die some one might come in and sav I had no busi- 
m‘ss doing this.’ The })ayment of money to any 
of the'benehciaries over the amount stipulated in 
the trust was contrary to the trust; it was not con¬ 
trary to the spirit of the trust, but he gave us more 
money than the trust allowed and he said he would 
have to have some evidence that we had received 
it. Then, at the end of each year Mr. Bra\^Tier 
would get a statement signed bv all of the bene- 
ficiaries. 

‘'Q. Acknowledging receipt ? 

“A. Acknowledging that we had i)ermitted him 
to do certain things in connection with the trust. 
In the same way he would make us acknowledge it 
was perfectly proper for him to have paid Mr. 
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John F. AVairicaman, niy father, greater sums that 
lie was under the trust allowed, and the same thing 
with mv mother. 

“Q. lias any question ever been raised to your 
knowled<»‘e bv anv of the beneficiaries as to these 
over-distributions by the trustee 

“A. Xo. 

“(J. It has always been accepted? 

‘‘A. Yes. Before anv distribution was made it 
was agreed bv all beneficiaries thev were satisfac- 
torv. 

“Q. In other words, there were not any volun¬ 
tary distributions on the part of John AV. 
Brawner; it was always a distribution thatl had 
been previously ascertained to be accpiiescitd in 
by the beneficiaries ? 

“A. Yes. 

“Q. And these subsequent acknowledgniei|ts in 
writing that the beneficiaries made on these state¬ 
ments of distribution that John W. Brawner ])re- 
pared, they were a memorial to acknowledgle re¬ 
ceipt of the money? 

“A. Clearing up everything that had been done 
during the vear.” 


Thus, while the Wagganian ti’ust jirovided for cer¬ 
tain fixed distributions which were made as sho\\^n by 
Exhibit 8 (K. P. 91), additional distributions, Plxhib- 
its 5-6 (R. P. 88-89) and also advances of corpus, Ex¬ 
hibit 7 (R. P. 90) were made, both of which aciions 
were not only agreed to in advance by all the bc^nefi- 
ciaries but the trustee periodically secured written ap- 
1 ) 1 - 0 val of these agreed excess distributions. There¬ 
fore, it is apparent that the Board’s Opinion (K. P. 
33) which states, | 

“Relative to the cancelled notes, it does notj aj)- 
pear that the trustee, Brawner, had any rigl^t to 
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And again, he dictated the cancellation of the notes 
by tlie cor])oration in 1928 and directed that instead 
of the notes being turned back to himself as Trustee 
for distribution to the beneficiaries of the Estate thev 
be turned over direct to the petitioners. 

Ennalls )Vagganian testified as shown in the Rec¬ 
ord, page SO: 


“Hv Mr. Daubin: 

“Q. AVhat was the nature of those advances; 
what was the thought at the time they were made; 
were tliev loans; were vou obligated to the estate 
to repay them/ 

‘‘A. The idea was that some day we would take 
the estate and it was simply an advancement to us 
of money that we would some day get. 

“Q. Whose idea was it, this giving of notes; 
were notes given bv vou to the estate for these 
advances from time to time? 

“A. Xot for each advance, no. I think the notes 
were given at some later period. Mr. Brawner 
would S|ay, ‘Xow, you owe the estate so much’; 
he would sav that to each of us and he would ask 
that we give him a memorandum note. He would 
sav, ‘1 want vou to do this because if vou should 
die sonuf one might come in and say I had no busi- 
iu‘ss doing this.’ The payment of money to any 
of the beneficiaries over the amount stipulated in 
the trust was contrary to the trust; it was not con¬ 
trary to the spirit of the trust, but he gave us more 
money than the trust allowed and he said he would 
have to have some evidence that we had received 
it. Then, at the end of each year Mr. Brawner 
would get a statement signed bv all of the bene- 
ficiaries. 

‘‘Q. Acknowledging receipt? 

“A. Acknowledging that we had permitted him 
to do certain things in connection ^\^th the trust. 
In the same way he would make us acknowledge it 
was perfectly proper for him to have paid Mr. 
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John F. AVa«:«:aman, my father, j^reater sun^s that 
lie was uiicler the trust allowed, and the samc! thing 
with mv mother. 

“Q. lias any question ever been raised your 
knowled<»-e bv anv of the beneficiaries as to these 
over-distributions bv the trustee? i 

“A. No. ^ I 

‘‘(J. It has alwavs been accepted? ! 

“A. Ves. 
was agreed 
tory. 

“Q. In other words, there were not any volun¬ 
tary distributions on the part of Johp W. 
Brawner; it was always a distribution that had 
been previously ascertained to be acquiesced in 
by the beneficiaries ? 

“A. Yes. I 


Before any distribution was made it 
by all beneficiaries they were satisfac- 


“Q. And these subsequent acknowledgnieiits in 
writing that the beneficiaries made on these Istate- 
ments of distribution that John W. Brawnef pre- 
jiared, they were a memorial to acknowledge re- 
cei])t of the money? 

‘‘A. Clearing up everything that had been done 
during the vear. ” I 


Thus, while the Waggaman trust jirovided for cer¬ 
tain fixed distributions which were made as shoUm bv 

1 

Exhibit 8 (K. P. 91), additional distributions, Pj.xhib- 
its 5-6 (R. P. 88-89) and also advances of corpu:>^, Ex¬ 
hibit 7 (R. P. 90) were made, both of which acjtions 
were not only agreed to in advance by all the benefi¬ 
ciaries but the trustee periodically secured writteli ap¬ 
proval of these agreed excess distributions. There¬ 
fore, it is apparent that the Board’s Opinion (ft. P. 
33) which states, 

‘‘Relative to the cancelled notes, it does nc^t a])- 
pear that the trustee, Brawner, had any rigftt to 
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make advancements from the corpus to the Peti- 
tiom^rs, or either or them or to anticii)ate their 
income." 

is erroneous. Fi*om a readiiii** of the Opinion it seems 
that this erroneous conclusion vas a major i)remise 
from wliich it was decided that tlie cancellation of the 
note was a ta.xable dividend. 

There is adecpuite basis in the Board's Finding of 
P^'act to sipiport the contention of the Api)ellants that 
the corporafio)/ did }i(d hdeud to disfrihufe profits but 
was merely carrying out demands of the Trustee, 
Brawner,—all based upon ])revious agreement with 
the beneficiaries— 

(H. P. 2b)—Board’s Phiidings: 

“Ph-om time to time the trustee, in addition to 
the regular income provided in the trust, made ad- 
vancenKotis (italics supplied) to the principal 
beneficiaries.” 



P. 2b-3())—Board’s 


P''indings: 


“By iXovember 20, 1919, these addltUnud ad- 
raurements amounted to, P''loyd P. Waggaman, 
$3:),2(i8.51; Plnnalls AVaggaman, $32,943.57; and 
\’iola Ri Burnside (formerly Viola R.AVaggaman), 
$23,053.75. On account of the creation of the above 
mentioned trust bv Viola R. Waggaman and her 
remarriage, it was agreed to cancel the indebted¬ 


ness against her in the sum of $23,653.75 and a 
corresponding amount against each of the peti¬ 
tioners.” 

“From that time until February 1, 1924, other 
advances were made to the petitioners, when the 
amounts were, Floyd P. Waggaman, $42,934.65, 
and Plnnalls AVaggaman, $42,570.73. There was 
no specific authority in the deed of trust author- 
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izing the trustee to make these advances,| so in 
order to adjust his accounts for settlenieht pur¬ 
poses lie ixMpiired jietitioners to i»‘ive notes jreiire- 
sentin<>- the amounts of the advances, which wiu-e 

^ . . i 

carried as assets of the estate. Pefitiouers did 
Hof consider that thcij would ever be called^ upon 
fo pay these )tofes and believed that iheij(^ were 
tnerely reeciviny in advance part of what {would 
be distributed to them on the ternvutation of the 
trusts I 

The corjioration at the insistence of the ti[ustee, 
Brawner, ])assed the resolution cancellini>' thej notes 
(R. P. 32) and as stated by the Board— 1 

(R. P. 32): 

“Subseciuently all of the stockholders of \Va,u‘- 
gaman & Brawner, Inc., ratified in writiiiil;- this 
resolution and action of the Board of Directors. 
The notes were cancelled as directed and i-ethmed 
to the petitioners.’’ 1 

As shown by Exhibit 11 (R. P. 103) the corporation 
had a loss of $21,521.04 for the year 1928 yet during 
the year 1928 $106,700.00 was paid in cash dividends 
by the corporation. 

AVhere, in the language of the dividend section of 
the Revenue Act (({uoted supra), has the corpoijation 
bv cancelling the notes at the demand of the trilistee, 
Brawner, shown an intention to distribute its earn¬ 
ings—when it was only making the adjustment as de¬ 
manded and paid cash dividends of $106,700.00 during 
the vear ? 

In neither the Statement of Evidence nor the 
Board’s Findings of P^act is found any support for 
the Board’s final conclusion, as stated: I 




(R. P. 35): 

“We liold tliat the eaiicellation of the note*.- 
must be considered a dividend/' 


Tliere is neither a siniile fact snri-onndinn' tlu'se ad¬ 
vances and their cancellation nor any act on the ])art 
of the corporation, the trust estate or the A])p(‘llanis 
which will su])port “a i)resnni])tion of disti-ihiition of 
profits'’ or which ncii'atives the I’eason stated in the 
Directors’ Resolution that the cancellation was a ])art 
of tlie “wind up" and final distribution of the trust es¬ 
tate. 

The notes could have been tinaied back to the John 
F. Wairiiaman Hstate: then the Trustee, Brawner, 
could have determined their dis])osition. 

Had this been done, no income would have r(‘siiltetl. 

117/// fJirih, when the Trustee, Brawiun-, instrnct(‘d 
the corporation to cancel the notes and return them 
direct to the beneficiaries—how can this l)e a dividend? 

The I>oard of Tax Ai)peals and the Fedm-al ('onrts 
have been called upon to consider the correctness of 
the Commissioner's Retaliations and the a])])lication 
of Sec. 213 (a) and Sec. 201 (a) of the 1024 Act which 
latter section is identical with Sec. 115 of the 1028 Act. 
See Van Vorst vs. ('ommissioner, 50 I-^ed. (2d) 077, 
aff't'. 22 B. T. A. 632, in which case a purchase from 
a corporation by the j)rincipal stockholder of })roi)erty 
worth $154,550.60 for $54,550.60 was claimed hy the 
Commissioner to be a distribution of a dividend of 
$100,000.00; however, it was not so held—the Appellate 
Court said: 

“It is earnestiv contended that the transaction 
denominated a sale was in fact a ‘dividend’ within 
the meaning- of Section 201 (a), supra, in that it 






was in effect a distribution made bv the co 
tion to one of its shareholders in proi)erty 
its acciiniulated earnin<>-s. ” 


jrpora- 
oiit of 


“Counsel for petitioner contends that MIk^ <»toss 
inadequacy of the consideration and the relation¬ 
ship of the decedent to the corporation cjlearly 
sui)])ort the Commissioner's deterniinatio^i and 


demonstrate that what was called a sale v 
realitv a distribution of assets.’' 


’as 111 


“In the absence of other showini;-, the mei\‘ fact 
that the ])urchaser is a stockholder of the vendiii* 
cori)oration does not change the character qf the 
transaction.” 

The Board in its Opinion cites several cases but they 
are all on the qiff question. In none of these easels are 
the facts on “all-fours” with the instant cases and the 
sole question iiresented in these cases cited b\' the 
Board was—is the cancellation a gift or a dividend? 

In the case of Henry 1). Mueller, 16 B. T. A. 1015, 
and Ida L. Dowling, lo B. T. A. 787, the facts were 
that advances had been made by the corporation in 
jirior vears to one group of stockholders and charged 
on the corporate books to their accounts. The ^)ther 
group of stockholders, on learning of this, demanded 
an equal advance which was made and charged on the 
books to their accounts. During the taxable ycu 
question, at a meeting of its stockholders which 
attended by all directors, ollicers and stockholders 
corjioration cancelled all the indebtedness. Therejwas 
neither a serious assertion that the amounts werb in¬ 
tended to be gifts nor adequate reason for the cancjella- 
tion shown as a motive. The Board stated that—{‘On 
the evidence the i)aynient was a dividend.” j 

Another case cited by the Board—Hugh H. Miller, 25 


ir in 
was 
, the 
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B. T. A. 41S—wliorein it was lield that the cancellation 
by a cori)oration, with the consent of its shareholders, 
of a debt from its })resident, who was its lari»-est share¬ 
holder, created by withdrawals over a ])eriod of years, 
the corporation at the time of cancellation having- sub¬ 
stantial snr})lus and the debtor beini;- solvent, was not 
a tax-free i>'ift, but was taxable as a dividend. 

Also F. 'W. Fitch, 27 B. T. A. 615, is similar to the 
first above. 

The above cases were all based on: 


1. The cor])oration actually loaning’ the money to 
the stockholder—creatinu' a debtor-creditor re¬ 
lationship. 


2. There was no adeipiate fact sliown to establish 
a reason for even a i>-ift. 


•> 

• >. 


Thei'efore, it did no <i-i*eat violence to hold tliat 
the debt cancellation was a distribution of cor¬ 
porate earnini>'s. 


Here in the instant case we have: 

1. The monev was actuallv advanced bv the estat(‘ 

• « * 

—not even loaned. 

2. Xot one cent was advanced by the corporation. 

3. All the admitted facts show the advancements 
were of the beneficiaries ultinuit(‘ ex])eetaney 
and tliis fact was known to the coi-poration and 
its agents. 

4. The evidence is positive that tlu‘ Trustee, 
Brawner, bv the cancellation was cai'rvin<>- out 
the original agreement made with all the bene¬ 
ficiaries. 

5. The evidence established that the cori)orat:on 
paid cash dividends of $106,700.00 in 102S— 
so where can we find any ‘'intention on the 



In a case recently before this Court the question wa^ 
“is a payment to corporate officer a gift because s(| 
stated in resolution of Board of Directors’’?—it was 
held motive and intention of the parties was the con| 
trolling factor—Mr. Justice Groner in the Opinion 
stated 

I 

“In most of the cases in which the question haj=j 
arisen, the answer has been made to depend on th^ 
intention of the ])arties, and this usually and prop¬ 
erly has been said to turn on the attending facts 
and circumstances. Ordinarily to ascertain the in- 
tention with which a thing is done, one looks to tln^ 
motiye imi)elling it.” Leyey v. Helyering, 68 Fed.j 
(2d) 401, 62 W.^L. R. 25. ^ ^ ! 

The Petitioners did not acquire something of ex-j 
changeable yalue in addition to what they had before.! 
There is an absolute absence of gain or profit as is re-| 
quired to come within the accejited definition of in-j 
come.—Eisner y. Macomber, 252 U. S. 189. 1 

Taxable income is not acquired by a transaction! 
which does not result in the taxpayer getting or haying | 
anything he did not haye before. Gain or iirofit is es-1 
sential to the existence of taxable income—see The Dal- j 
las Transfer and Terminal Warehouse Company v. | 
Commissioner—70 Fed. (2d) 95 (rey’g. 27 B. T. A. 651) | 
in which is cited Commissioner y. Rail Joint Co., 61 
Fed. (2d) 752; Bowers y. Kerbaugh-Empire Co., 271 
U. S. 170; Burnet y. John F. Campbell Co., 50 Fed. 
(2d) 487. 
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l)art of tlio corporation to distributo its 
iiiu's bv the cancellation.” 


earn- 


SECOND—STATUTE OF LIMITATIONS4- 

WAIVERS. i 

I 

The (ineslion can be stated: 

A taxpayer having- made a prima facie showing that 
the Statute of Limitations bars the Lommissionei from 
any action unless the Commissioner proves the valid¬ 
ity of some waiver or extcuision—is this burden sus¬ 
tained by the (Commissioner if the taxpayer ])lac'es in 
evidence, secured from the (Commissioner's tilek the 
original of his tax return to which is attached an un- 
identitied and unexplained document in the foi-m of a 
waiver I 

A Treasury P\)rm 872 “(Consent Fixing ])eriod of 
Limitation upon Assessment of Income and Profits 
Tax for Taxable Years Ending Prior to January 1, 
1929", is attached to Exhibit 12 (IL P. 112), the 1928 
tax return of Ennalls Waggaman, and also to E.yhibit 
IM (IL P. 11(3), the 1928 tax i-eturn of Floyd Wagga- 
man. A careful analvsis of these forms reveals that 
they were ])rinted some time subsequent to February, 
1930, the form is marked “duplicate'- and bears a date 
of February 1, 1931, and i)urports to extend the time 
for assessment of additional income taxes for the vear 
1928 to December 31, 1931, for one Ennalls Waggalman, 
the other form purports to extend the time for one 
Flovd Waggaman. 

. oo I 

It is manifest that these forms were not att<^ched 
to the return upon their tiling on March 12, 1929, since 
the forms were not i)rinted until after February, 1930, 
and bear a date of February 1(3, 1.931. 

The returns. Exhibits 12 (R. P. 112) and 13 (1^. P. 
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116), as filed at the lieariiiiu- are tlie original returns 
for 191^8 and were produced at the hearing* by Respon¬ 
dent counsel in res}K)nse to a sub])oena duce iecum 
>ecured bv the Petitioners' attornev. Onlv the signa- 

tures on the returns. Form 1040, were identified bv 

* 

Knnalls Wagganian and the returns were received in 
evidence as the tax return for the year 1928—(R. P. 
83-84). 

In the petitions it is alleged that (R. P. 9) : 

\’l. Petitioner believes and thm’efore alleges, 
that the proposed additional assessment is barred 
by the Statute of Limitations applicable to assess¬ 
ment of deficiencies due for the taxable year 1928, 
th(‘ statutorv time having exi)ired on March 15, 
1931. 

The Res})ondent's amended answer states (R. P. 
16) : 

V\. Denies that the pro])Osed additional as¬ 
sessment is barred bv the Statut(‘s of Limitations 
applicable to assessment of deficiencies due foj* 

till* taxable vear 1928. 

* 


The Res])ondent does not i)lead any exceptions which 
would remove the case from the operation of the stat¬ 
utes. See Farmers Feed ('o., 10 I>. T. A. 1069, and 
Pictorial Printing (\)., 12 B. T. A. 1407—Rev'd. on 
another issue, C. P. A. 7—38 Fed. (2d) 563. 

The burden is not u])on the taxt)ayer to negative 
that the statute has not run. 


“A tax])ayer need not allege and prove that he 
does not fall within the exce})tions to tlu‘ statute 
of limitations, as t)art of his case that the statute* 
has run." See The Dunson Mills, 10 B. T. A. 1150 
—Acq. this issue Vll—2 V. B.—11." 
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Taxpayers’ returns, Form 1040, for the Calen¬ 
dar yejir 1028 were timely tiled on ]\Iareh 12, 1929, as 
shown by the Keceiving' Stani]) of the Collector of In¬ 
ternal Kevenue at Baltimore, Md. (Exhibits 12 aijd 13) 
and as found by the Board (K. P. 33). Thereforie, the 
statutory two year })eriod for assessment and (Collec¬ 
tion expired on .March 15, 1931. | 

I 

Where the record shows the date of the tiling 
of the return, the Commissioner has tlie burden 
of proving an extension, and he takes the risk of 
any defects in documents relied upon as waivers. 
See T. W. Warner, 19 B. T. A. 872—Ac(i. JX— 
2 (’. B. b3, and cited in— 

Walbridge & Co.—Dec. 7517—25 B. T. A. 1109. 

.VhmuHla Park Co.—Dec. 7478—25 B. T. A. 850. 

Ecpiitable (las Co.—Dec. 0887—22 B. T. A. [1208. 

Alameda Park CM.—37 F. (2d) 805—1). C.| Aj)- 
peal case. | 


The Form 872 from its face is not the orighiaV' 
but is marked “du])licate”. 

The Kespondent made no attempt at the hearing* to 
have the signatures on these forms 872 identified by 
the Taxpayers—even though l)oth the Taxpayers ^js'ere 
present at the hearing. (K. P. 77.) I 

The Respondent made no attem])t to exi)lain just 
what these forms 872 are or why, how or by wliom 
thev became attached to the returns or that these 
forms 872 were relied upon ])y the Respondent to toll 
the statute in order that the 00-Day letter of XoCeni- 
ber 13, 1931, would be within the extended statutory 
time. 

The Respondent made no attemi)t to prove that these 
I’orms 872 were those of the Taxpayers herein, i 




IS 


To find that the statute lias boon extended it be¬ 
comes necessary to find: 

* 

1. That the Tax])ayers, Ennalls Wa.<»‘g*aman and 
Floyd P. Wa<>*i>ainan executed a “waiver or con¬ 
sent':' to extend the statute for 1928. 

2. Prior to March 15, 1931. 

3. That; these “consents" were received bv the 
(’oniUiissionei* before Marcli 15, 1931, 

4. That, the Forms S72 attached to Fxliil)its 12 and 
13) are consents of tiie Tax 2 )ayers hei’ein, sii»-ued 
by them before March 15, 1931, and also re¬ 
ceived by the (’ommissioner pi’ior thereto. 

The Board held in Alameda Park Pompany, 25 B. T. 
A. 850: 

‘AVe have held consistentlv that the burden is 

% 

upon the respondent to prove that valid consents 
ill writ ini'- have been tiled if such consents are 
necessary to extend the time jirovided for in the 
general statute as to determinations, assessments 
and collections. !See Farmers Feed ('o., Dec. 3G2(), 
10 B. T. A. 1009; Bonwit Teller ik Po., Dec. 3088, 
10 B. T. A. 1300; 11. G. Stevens, Dec. 4734, 14 
B. T. A. 1120; Philadeli)hia Lawn Mower Po., Dec. 
5141, 10 B. T. A. 435; Frank F. Harris Po., Dec. 
5151, 10 B. T. A. 409; Annie P. Kountze, Dec. 5512, 
17 B. T. A. 928; Southwestern Investment ('o., 
Dec. 5804, 19 B. T. A. 30; and (Continental Oil 
('onipany, Dec. 0974, 23 B. T. A. 311. In T. \V. 
Warner ('o., Dec. 0030, 19 B. T. A. 872, after stat¬ 
ing the rule that the burden of proving an exten¬ 
sion was upon the respondent, we said: c" ** 

and he (the res})ondent) takes the risk of any de¬ 
fect in the documents upon which he relies as 
waivers.' " 
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In Continental Oil Co., 23 B. T. A. 311, the lioard 
held certain waivers invalid and said: 

* * Petitioner has made a i)rinia 

showing- that the statute of limitations barj; re- 
si)ondent from action unless the consents ^vere 
valid. Under the rulings of the Board in F^irm- 
ers Feed Co., 10 B. T. A. 1069; Bonwit Telller & 
Co., 10 B. T. A. 1300; Carnation Milk Co., 15 13. T. 
A. 556; Jonathan Godfrey, 18 B. T. A. 775J tlie 
burden of ])roving the validity of the consentjs or 
waivers rests ui)on the respondent.” | 

* * as we have pointed out above, the 
burden is on the respondent to prove that the 
agreement which he alleges and upon whiclji he 


facie 


relies as extending the period for assessment was 

validlv executed.” 

* 

I 

The Form 872 in the manner in which it appeai^s in 
the record becomes merely a document attached to the 
return after filing by some agent of the Commissic^ner 
and by itself is not proof of what is stated therein, j 
That the Final Orders of the Board of Tax Ai)pbals 
should be reversed is respectfully submitted. 

Meredith M. Daubix, j 
Attorney for Appella\its. 
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JURISDICTION 


These cases involve income taxes for tlie year 
192S in the a<ri!:re^'ate amount <^f $14,1()6.‘38. Of 
this amount. 87,222.43 is involved in the appeal of 
Knnalls Wagiraman, and $(),933.95 is involved in 
the a])peal of Floyd l\ Wa^,u‘aman. These a]')peals 
were taken fnun decisions of the Board of Tax 
Appeals entered on Decemhcu* 2, 1933 (R. 35-36). 
Petition for review in the ('ase of Floyd P. aiiiga- 
man was filed on ^larch 1, 1934 (R. 63-74). Peti¬ 
tion foi* review in the case of Fnnalls Wac^gaman 
was filed on March 1, 1934 (R. 3). Petitions for 
review in each case were filed pursuant to the ])ro- 
visions of the Revenue Act of 1926, c. 27, 44 Stat. 9, 
Se(*tions il(K)l-1003, as amended by Section 1101 of 
the Revenue Act of 1932, c. 209, 47 Stat. 169. Stip¬ 
ulation for review l)y the Ignited States Court of 
Ap])eals for the District of Columbia was entered 
into and filed in each case (R. 51-52), pursuant to 
Section 1002 of the Revenue Act of 1926. Stipula¬ 
tion for consolidation of the two appeals and the 
transmission of onlv one record to cover the two 
appeals was tiled on September 26, 1934 (R. 75). 


QUESTIONS PRESENTED 

1. IVhether the cancellation by a corporation of 
promissory notes of its principal stockholders, 
which had been transferred to the corporation in 
part payment of its capital stock, constitutes a 
taxable distribution of dividends to such stock¬ 
holders. 
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2. 'Whetlier a Consent Fixing: Period Of ijdini- 
tation Upon Assessment Of Ineoine And Profits 

Tax, attaa'lu'd to a taxpayer's tax return, \\Fieli 

i 

return is offered and rc‘ceived in evidence at the 

i 

recpiest of taxpayer's counsel, may ])v made a j])art 
of the r(‘C(U‘d l)y tlu' Board of Tax A])pealsj and 
2:iven effect accordiiurlv. ! 

W C? 4. I 

i 

STATUTE INVOLVED j 

j 

Pevenue Act of 1928, c. 852, 45 Stat. 791: | 

I 

Skc’. 115. DisTiUBrnoxs by couroKATjoxs. 

(a) Definition of dividend. —Tlie ferni 

' i 

‘‘dividend’' when used in this title (exi(‘e])t 
in s(‘ctioii 20d (a) (4) and scM-tion 208j ((*) 
(1), relating to insurance companies) mf.'ans 
anv’ distrii)ution made ])v a cor])oration td its 
shareholders, whether in money or in ojther 
property, out of its (‘arninu’s or ])rofftj^ ac¬ 
cumulated after Februarv 28, 1913. I 

Se(’. 275. Pianoi) of limitation rrexj as¬ 
sessment AND ('OLLECTION. | 

Except as provided in section 276— i 

(a) Genend rule. —The amount of income 
taxes imposed by this title shall be assessed 
within two vears after the return was filed, 
and no proceeding in court without assess¬ 
ment for the collection of such taxes shall 
be })egun after the expiration of such period. 

Sec. 276. Same — Exceptions * * ^ 

(b) Waivers. —Where before the ex])ira- 
tion of the time ])rescribed in section 275 
for the assessment of the tax, both the Com¬ 
missioner and the taxpayer have consented 
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4 

in writing to its asscssniont after such time,- 
the tax may be assessed at any time prior to* 
the 1 expiration of tlie ])eriod agreed upon. 
Tlie period so agreed Tipon may be extended 
by su])sequent agreements in writing made 
before the expiration of the period pre¬ 
viously agreed upon. 

STATEMENT 

Tlu' material facts, as found ])y the Board of Tax 
Appeals (R. 29-32), may be somewhat summarized 
as follows: 

John F. W aggaman, father of the i^etitioners, 
had been a l)usiness associate of John AV. Bra^^’ner 
for manvi rears. On August 1, 1909, he retired 
from business and conveyed his entire estate, 
which consisted in the main of improved and unim¬ 
proved r(‘al estate, trust notes, and corporate stock, 
to Brawiuu* and his eldest son, Henry E. Wagga- 
maii, as trustees. The trust, which was to termi¬ 
nate ten years after the death of the grantor, pro¬ 
vided for the payment of specific monthly sums to 
the grantor, so long as he lived, and to his three 
sons (the two ])etitions and Henry E. Waggaman). 
After the death of the grantor, it was provided by 
the trust that a s])ecitic monthly payment should 
be made to the grantor's widow for life, and that 
certain somewhat larger monthlv pavments should 
be made to the grantor's sons, Floyd P. Waggaman, 
Ennalls Waggaman and Henry E. Waggaman. 
Upon termination of the trust, it was provided 
that the corpus of the estate should be conveyed to- 
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the p'aiitor’s three sons, with provisions alsojmade 
for the interest of anv son dvins; before the t^erini- 
nation of the trust to be convev(‘d to siieli son’fe sur- 
viving* widow, child or children (R. 29, 99). j 

Henry E. Waggainan died on August 25, 1909^ 
and his interest in the trust estate passed to his 
widow, Viola R. Waggainan. John W. BraVner, 
upon the death of Henry E. Waggainan, be|.*ame 
sol(‘ trustee of the estate. John F. Waggainaij, the 
grantor died ^lay 18, 1918, and his widow jdied 
August 26, 1926 (R. 29). 

On April 29,1918, Viola R. Waggainan conveyed 
her interest in the estate to Brawner, in trujjt to 
pay the income therefrom to her for life, and, at 
her deatli, the principal to the jietitioners land 
BrawiKu* in equal jiarts (R. 29). Sul)sequei|itly, 
Viola R. Waggainan remarried and berame ilrs. 
Burnside (R. 30). 

From time to time, the trustee, in addition to the 
regular and specific payments provided for in the 
trust instrument, made further payments, or lad- 
vanees, to the two petitioners and Mr. Burnside. 
Such additional payments, or advances, were nijide 
from the corpus of the estate, or its accumulaticjns, 
and on November 20,1919, amounted to (R. 29-3()) : 

Floyd P. Waggaman, $33,268.51. | 

Ennalls Waggaman, ^32,943.57. ! 

Viola Burnside, $23,653.75. | 

On account of Mrs. Burnside’s marriage and the 
convevance made bv her of her interest in the 4s- 
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tale, it was a^’reed to cancel the indebtedness 
against lier and an equal amount against (‘acli of 
the ])etitioners (R. 30). This resulted in $9,614.70 
l)(‘ing charg(‘d against Floyd P. Wagganian. aiid 
$9,289.82 against Ennalls Wagganian (R. 30). 

From Xovcanber 20, 1919, until Fc'liruary 1,1924, 
additional advaiK'es were made to the petitioners. 
On the last nu'iitioned date, the amounts advaiici-d 
to the petitioners (exclusive of the $23,653.75 al¬ 
ready cancelled as to (‘ach) w(‘re: Floyd P. Wag- 
gaman, $42,934.65, and Ennalls Wagganian, $42,- 
570.73. In making these advances to the tietition- 
ers, the ti*uste(‘ acted with no specific authority in 
th(‘ deed of trust tluu’efor and, in oi'der to adjust 
iiis accounts for settlenumt tuirposcs, he required 
tlu‘ petitioners to give him their resiXH'tive' notes 
for the amounts of the advances. These notes were 
carried by the trustee as assets of the estate. Pe'- 
titioners, however, did not consider that thev would 
(‘ver be called on to pay the notes (R. 30). 

Brawner and the ])etitioner Floyd P. Wagganian 
had been ])artners in the real-estate business in 

ashington. In January 1920 the business was 
incoporated under the name of Waggaman & 
Brawner, Inc. Ennalls Waggaman became a stock¬ 
holder, and, at all times hereinafter mentioned, the 
two petitioners and Brawner were officers and 


directors of the corporation, the capital stock of 
which was closely held by the 2 )etitioners, Brawner 
and office associates (R. 30). 


I 


Sonietiine prioi* to January 3, 1924, Bra\pier, 
tlie trustee. eou<-eive(l the idea that the uunjiasie- 
uieut and ultiuiate distrihutiou the trust eistate 

I 

would b(* i'acilitated by couveyiug- it to Wait.uauiau 

i 

cv Hi*awuer. luc.. iu exchau.u’e f‘.)r ciipital sTo(Ht of 
the corpoi'atiou. aud tlieu lioldiuii' sucdi stocjk iu 
trust and inakiiut disti*ibutiou of it iu his jtiual 
settl(‘iu(*ut of t]u‘ estate. On January 3>, 1924| the 
dii‘(‘etoi‘s of tile ('or])oratiou authorized its oMcei's 
to purelias(* tlie ass(‘ts of th(‘ Wasi'u’ainau estat(‘iaud 

i 

])rovided for such purchase' by an iu('i*(‘as(‘ iuj the 
ea])ital stock of tlie corporation to $1,000,()0(). J^iin- 
ilar action was taken by tlu' stockholders at a njeet- 
in,<>‘ on January 17, 1924 ( R. 30). ! 

On January 2S, 1924, tlu' trustee, llrawner, |;ub- 
niitted to tlie coriioration a written ])ropositioi^ by 
which he offered to sell to the ('or])oration al| of 
the then assets of tiu' Wai^ii'anian estate', for wl|iiedi 
the eM)r])e)ration was te) pay >|<800.000 in its e-apital 
steiek and assume all liabilitie's. A list e)f tlu' asse'ts 
anel liabilities was attacheel to the writinit and re¬ 
ferred te) therein. This j)re)positie)n was approved 
in writing- by the ])e'titioners. The attaedieel list 
showeel a net worth e)f $800,000, and inedueleel in the 
item of notes receivable among the' then assets we'iv, 
F. P. Waggaman. $42,93>4.65; Ennalls Waggaman, 
$42,570.73. On the same day, at a meeting eif the 
board of elirecte)rs of the' e*oi*i)e)ratie)n, after recitals 
that tlie offer had hee'U maele anel that it was neeJes- 
sarv foi* the board to determine the value of the 








s 


as.s(‘ts of the estate to he paid in. the board of diree- 
toi-s resohted and fixed the values of the estate and 
its various ass(*ts in (‘xaetlv the same amounts as 
staled in tlu* writtcai offcn*. including the notes 
i‘ec(‘ival)l(‘ of ])(‘tition(*rs F. P. Wagganian and 
Fnnalls W’agganiaii in tlu‘ i*(*sp(‘ctive amounts of 
$42.hi)4.h5i and ?}^42,o7().7d. Th(‘ off(*r was tluu'e- 
u])on acc(‘pt(‘d (H. 2()-:>l). 

44i(‘r(‘aft(‘r, on F(‘l)]*uarv 1. Ih24. ihe li*ust(‘e (‘xc*- 
cut(‘d a hill of sale to tlu‘ cor})oration conveying all 
of tiu‘ trust ])i-op(‘iiy to th(‘ corpoi-ation. Tlu‘ hill 
of sah‘ contaiiu'd an it(‘iiiiz(‘d statiMiumt of the 
(‘Stat(‘V assets and liahilitic*s. wliich showed in notes 
r(‘ceivahlej as ass(‘ts. th(‘ notes of ])(‘titioners F. P. 
Wagganian. >^42.9:>4.()5, and Fnnalls Wagganian, 
-t42,”)70.72>. This hill of sah' was approved and wit- 
lu'ssed hv both petitioiuu's. Th(‘se notes, or r(‘n(‘w- 
als th(‘r(‘of, wen* cai*i*ied as assets of tlu* eorpora- 
lion until Mav 2'), 1928, and in addition eaeh of tlu* 
])(‘t ition(‘i*s signed and d(‘liver(‘d notes for int(U*est 
as follows: Flovd P. Wagganian. 84.874.57: Fn- 
nails Wagganian. 8~.905.h() (K. 2)1). 

Tlu* Wagganian trust terminated Mav 18. 1928, 
an<l tlu* I'eniaining pi*o})(*rty. viz.. 8.000 shar(‘s of 
stock m W agganian S: Brawner. Inc., was ecpially 
distrihui(*d in accordanee with the terms of tlu* 
trust into thn*c* (*(iual parts and each of tlu* })eti- 
lioners r(*ceived a full one-third without deduc¬ 
tion for the advances tlu‘n‘tofor(* made. The ques¬ 
tion arose as to what dis})osition should lie made 
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I 

of tlie notes. Counsel was consulted and on ^lav 
25, 1928. the board of directors of the cor])oration 
])ass(‘d a ivsolntion reading* in part as follows 

(R. 2>1) : 

That tlie ti*easnrer be and lu* is lierebv 

« 

authoi*iz(‘d to cancel tlu^ following* noteh of 
Floyd P. and Knnalls Wagganian held by 
the Coni])any and to make them a gift of 
the caneelled notes, which re])resent ad- 
vaiK'es made by the Estate of John F. Wag* 
gaman and inadvertentlv (-arried intolthe 

• j 

ass(‘ts of the Foni])any wh(‘n th(‘ ('or])(|)ra- 
tion of Waggaman Prawntn*. Iik*.. j)Ui*- 
(*has(‘(l tlu‘ assets of the John F. Waggaman 
Estate and issued tlun-efor sto(*k in the said 

I 

co]*poration. | 

That the treasni'er ])e and lu* is herebv 

f 

instriK'ted to notify Mr. Flovd P. Wa<4ga- 
man, at Cannes, France, and Majoi* Enntdls 
Waggaman, at Danburv. Connecticut, that 
the debt is forgiven and (cancelled and re¬ 
turn to them the said not(‘s. 

I 

.\oU* of Floyd 1’. Wn;i:,ir;iin;iii. .lainiary .‘51. S4.”,. liSO. 47 

.\oU‘ of Floyd I*. Wairiraiiian. .laiiiiai’y .'11. 4. ST 1. oT 

Nolo of Fniialls Wa‘«"j:ainan. < >(*fol)oV 1. I'a'JT_ 42. ."To. Td 

N<a(‘ of Fniialls Wairiraiaan. o<Mol»or 1. 11)27— 7. DOd. **tCi 

' ' ! 

Subse(juently. all of the stockhohhu-s of Wagga¬ 
man S: Brawner, Inc., ratified in widting this rcjso- 


Intion and action oi' the board of dir(*ctors. '^le 
not(*s were caiiccJled as directed and r(‘turned| to 
the })etitioners (R. 32). | 

The income tax return of tlu* cor])oration |:V)i* 

I 

1928 showed sur])lus and un(livid(*d ])rotits ! of 
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$210,991.11) at Th(‘ first (^t* tlie y(‘ar and $133,272.00 
at the end nf tlie year. Durin^x tlu‘ year $100,700 
was ])aid in casli divid(nids. and tin' notes of ])eti* 
tioners in t]u‘ snni of $98,031.43) wer(* d(*hited 
a.iLZ’ainst snr])lus (K. 32). 

At tli(‘ hearing; i)efoi’e t]u‘ Hoard of Tax A])])eals, 
coiinstd for tlu' two ])etitionei*s inti*odnc(Ml in evi- 
d(‘n(*<‘ tin* incoiiu‘ tax ivtiirns of ])ot]i |)(*titioners 
for t]u‘ taxable year, and tlu‘ si<j:natnr(‘s app(‘nd(‘d 
tlu‘r(‘to wei'e identified as those of tlve ])(‘titi<)ners. 
Atta('h(‘d to (‘a(di i*etni-n hv a ni(‘tallic fasteiun* was 

I 

a '‘(’oiisent Fixinu- P(‘riod of Limitation l’])on As- 
s(‘ssnient Of Inconu‘ and Pi'(^fits Tax*', hv wiiieli 
limitation was (‘Xtcaided to DeecanlxM* 3>1, 193)1. In 
each case these consents, pnr})oi1ed to h(‘ si.u'ned 
hy the ])(4ition(n* makin<i* the i*(‘turn and r(‘S|)ond- 
(mt. hoi‘(* dat(‘ of F(‘hi*uarv 10, 193)1, and canu‘ 

from <rov(‘i*nnumtal cn.<todv. T]u‘ Hoard of Tax 

» • 

A])])eals ao(*(‘])t(‘d tlie consents, oi* waivers of tlie 
statut(‘ of limitation, as a ])art of the record (R. 
83-84. and Kxhihits 12 and 13, R. 112, 110). 

Tlu‘ Hoard of 'l"ax A}>})(‘als ludd that tlu* cancel¬ 
lations of tlu‘ [>(‘titiont‘rs‘ notes was a dividend and 
that th(‘ ass(*ssments of tlu‘ tax(‘s, haviim’ been ma(U‘ 
])i'ior to I)(‘c(‘niher 31, 1931, were not barred by the 
statute of limitation. Th(‘ Hoard of Tax At)})eals 
accoi'dinulV detei*mined a deficiencv for the vear 

V • 4 % 

1928 in th(‘ (*as(‘ of each ])etitioner, as is luu-ein- 
above sc‘t out, and it is froiii these determinations 
that tlK‘ petitioners appeal. 



SUMMARY OF ARGUMENT 


The distribution in question was made by a Icor- 
poratiou to its principal stockholders out of jsur- 
plus eai'iiings. It was, therefore, a dividenc^, as 
dehiKMl by tlie statute. When the C()r})oration |*an- 
cidh'd tlu‘ not(‘s, it sui*rend(‘r(‘d assets, and the |fact 
that the ])arties did not consider the cancellatioii of 
the n(>t(‘s as a dividend is iniinati'rial. An inden¬ 
tion to niak(‘ a nontaxable distribution must yliold 
to tile i)lain })rovisions of the statute. The ]|eti- 
tion('i*'s relationsliij) to the corporation as stock¬ 
holders and the })res(‘nce of available earnings dup- 
])ort th(‘ dividend without further considerat|on. 
The eharactcu* of the distribution as a divisioii of 

I 

jirotits was not changed by the niannei* in which 
it was accomplished, nor by the personal moti|ves 
that induced it. 

It was ])ro])(‘r for the Board of Tax Appeah; to 
accc'pt, as a })art of the record, the ‘‘Oonscuit Bix- 
ing Period Of Limitation Upon Assessment !of 

I 

Income And Profits Tax”, which was annexed to 
th(^ respective tax returns of the two petitioners, 
and resolve the question of limitation against the 
Xietitioners. 

ARGUMENT 


The cancellation of petitioners’ notes was a distribution 
and a taxable dividend as defined by the statute 

The statute defines a dividend as ‘‘anv distribu- 
tion made by a corporation to its shareholders, 





wh(‘t]ier ill iiioiK'v or in other property, out of it^^ 
eariiiii<]:s> or profits aceiiinulated after February 28, 
1913." Se<'tioii 115 (a), siipnt. It is admitted 
tliat the facts h(‘re disclose a taxable distribution 
to th(‘ ])etitioii(‘rs within this d(‘finition. 

Upon their acquisition from the trustee, Braw- 
ner, tlu^ })(‘tition(‘rs' not(‘s ((‘Xclusive of the inter¬ 
est notes) became assets of the corporation. The 
proposition to s(‘ll, tlu‘ bill of sah‘, and the liooks 
of the cor})oration all indicate this, and the Board 
of Tax App(‘a]s so found (B. 31). Tlie ])(‘tition(‘rs 
recojrnized this fact. Thev witnesscvl the bill of 
sale, and delivered interest notes to the coiqiora- 
tion (R. 31, folio 32). 

AVhen tlu* ('or])oration at the insistence of 
Brawner.ian officer and director of the corporation, 
vot of Blraiour, the trustee^ cancelled the peti¬ 
tioners' notes, it parted with an asset, and its sur¬ 
plus was th(‘r(‘by diminish(‘d in an amount (‘qual 
to that of the cancelled notes (R. 32). The net 
worth of the corporation was decreased, and the 
petitioners were correspondingly lienefited. This 
evid(‘nc(\ iwe submit, (‘stablishes a distribution of 
pro})erty out of surplus profits by a corporation to 
two of its principal stockholders, and, hence, 
clearly is a dividend, as defined bv the statute. 

The decided cases sustain r(‘spondent's position. 
This Court, in Lincoln Xot. Bonk v. Burnet, 63 F. 
(2d) 131, 133, said: 

The character of the distribution as a di¬ 
vision of profits was not changed by the man¬ 
ner in which it was accomplished, nor by 
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the personal motives which iiidiieed tl^e re¬ 
spective stockliolders or directors to approve 
of such action, for it nevertheless rem;uned 
ill conteniplation of law a distril)nti(j>n of 
dividends. It was made from the ear|iiiiii;s 
or profits of the distributinu* corjion^tion, 
and was divided amoiiu’ the stockholders of 
the distributing: company in such propo[i*tion 
as was satisfactorv to its directors and stock- 
holders. 

As said by this court in IladJctj v. ('om- 
mi.^sio)2cry 59 App. 1). C. 139, 36 F. (2d)| 543, 
544: * * It is settled law tliaj the 

division of jirofits of a corporation amoilii; its 
stockholders amounts to a constructive tlivi- 
dend whether it is intended bv the direkors 
or stockholders to constitute a dividend or 
not. * * * distribution bv the com- 

pany to its shareholders, out of earnings or 
profits accumulated since February 28, ].913y 
was a dividend within the meaning of section 
201 (a) of the Revenue act.” Christopher 
V. Burnet, 60 App. D. C. 365, 55 F. (2d) 1527. 

Cf. Far is v. Helvcring, 71 F. (2d) 610 (C. cj. A. 
9th); Levey v. Helvering, 68 F. (2d) 401 (.^pp* 
D. C.); Fitch v. Helvering, 70 F. (2d) 583 (C. C. A. 
8th). I 

Petitioners argue that the corporation did I not 
intend, and actually did not make, a distributioli of 


its profits by cancelling the notes, because (Br. 


T): 


It was cariying out the instructionei of 
John W. Brawner, Trustee of the Estate, 
who in his fiduciary capacity of Trustee Was 
making a final distribution of the Es|ate 
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corpus ill accordance with the trust docu¬ 
ment and tli(‘ a^TeeiiKuit of the beneficiaries. 

Wliat was considered and intended l)v tlu‘ cor- 
poration is innnaterial liere. //ur//r// v. Cotinais- 
.sioncr, :>()! F. (2d) bid, 544 (Aj)]). I). (\) c|not(Ml liy 
tins Court in Lincoln Xnf. Bank v. Biirncf, snpra). 
That there was a distriliution niad(‘ by the corpora¬ 
tion is obvious. Alien tlu^ pelitioners' notes were 
caiieelled, tli(‘ cor])oration })art(‘d witli assets for 
whicli it had issiu‘d its (•a])ital stock. Aftcu* tlie 
canet'llaTion of tin* notes, the ])etiiion(‘rs still ri*- 
taji.'Ml th(‘ stock for which th(‘ notes had b(‘en in 
])a.i-t payment, and tlu'ir liability to th(‘ (*orporation 
was nil. I)es])ite tlu‘ Tact that, after tli(‘ canccdla- 
tion of ilu‘ not(‘s. the status of tlie 'petit ioiun's, the 

trustee*, and the (‘staU* was as it was intend(‘d bv 

« 

tile I'.i LIloncrs a.nd the trnsicc to bi*. it is also true* 
that the* ])etitloners had not only had the advaiK'es, 
but they still had the stock of the corporation 
wiiich had no con(*ern with tlu‘ intentions of the 
p(*tition(*rs, as b(‘n(‘ficiaries of an (‘state, and the 
trustee. The bookkcHpiine* and settlement of the 
trust estat(‘ was not the affair of the corporation, 
and in a tax matter, as this is, the separate entities 
of the two'arc* all tli(‘ mor(‘ distinct. Xcic Colonial 
('o. V. IJ(1 rcrinif, 292 U. S. 42)5. 

]\‘tition(‘rs. in their brief, assert that the cor- 
}>oration, in caiiccdlinu- the notes, acted on the in- 
striKuioii, and at the insistance of Jdrawner, the 
trustee. (Br. 7, 11, 12.) These statements, as well 
as the reason c-iven by the petitioners in their brief 
(p. 7) for the cancelling' of the notes not coiistitut- 
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ing a dividend, ignore entirely the distinction be¬ 
tween Bi*awnei\ the trustee, and Brawnerj the 
stockholder, director, and officer of the corbora- 
tion. Brawner, the trustee, fathered the idea^ but 
Brawiuu*, the dir(‘ctor and officer of the corpora¬ 
tion “insisted'' and “instructed” the corporation. 
Acting through Brawner, the officer and director, 
Brawner, the trustee, settled the estate as was con¬ 
templated by him. The corporate distributic^n to 
the ])etitioners was his means to that end, and Ithat 
it was a distribution is not to be lost sight of in the 
maze of his dual capacities. 

The petitioners r(‘ly on Commissioner v. Van 
Yorst, 59 F. (2d) 677 (C. C. A. 9th). In that |case 
the corporation sold real estate to its principal 
stockholder. The paid by the stockholder 

was the same as that paid by the corporation v^heii 
it acquired the real estate, but the actual value of 
the real estate was $100,000 greater than i)rice paid. 
The court held that the diiference between cost 
and the actual value was not a dmdend. The 
above case and TapJin y. Commissioner, 41 F. (2d) 
454 (C. C. A. 6th), where stock was sold by the Cor¬ 
poration to its principal stockholder under circjim- 
stances almost similar to those in the Van Vi^rst 
case, but may be distinguished from the cas(j at 
bar. In each of the last-cited cases, the trarrkac- 
tion was in the form of a sale and, in the absence 
of other showing, it was held that the mere fact that 
the purchaser was a stockholder of the vendjing 
corporation did not change the character of !the 
transaction. I 
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To exempt a distribution of this character would 
provide a transparently similar matter of tax 
avoidancei The earnings of closely held corpora¬ 
tions could be distributed as loans and the loans 
subsequently cancelled as nontaxable gifts. The 
Supreme Court said, in Woolford Bealty Co. v. 
Bosr, 286 U. S. 319, 330; 


True, of course, it is that in a svstem of 

ft 

taxation so intricate and vast as ours, there 
are many other loo})holes unsuspected by the 
framers of the statute, manv other devices 
whereby burdens can be lowered. This is 
no r(‘ason, however, for augmenting them 
ne(‘dlessly by the addition of another. 


For th(‘ reasons hereinabove given, the cancel¬ 
lation of the “interest'' notes by the corporation 
was lik(‘wis(‘ a taxable dividend to the petitioners. 



The Board of Tax Appeals properly considered and gave 

effect to the “ Consents ” attached to the tax returns 

A “Consent Fixing Period Of Limitation U])on 
As(‘sssment Of Income And Profits Tax", Ix'ariiig 
dat(‘ of F(‘l)ruarv 16, 19:>1, was attached bv a me- 
talli(' fastener to the tax return of each petitioner. 
Th(‘se tax returns and the attached “Consents” 
came from the proper governmental bureau and 
w(‘r(‘ produced in response to a subpoena duces 
tecum. The tax returns with the attached “Con¬ 
sents" were introduced in evidcmce by counsel for 
the two petitioners and the signatures to the tax 
returns id(uitified as those of the petitioners by the 
})evitioiier Fnnalls \Vaggamau. These “Clmsents*' 



came before the Board of Tax Appeals by th(p act 
of petitioners' counsel and were regular in form. 

The petitioners maintain that, since there was no 
technical identification of the signatures appended 
to the Consents”, nor any explanation madj^ by 
the resi3ondent to show what they were, or why, 
or how, or ])v whom thev became attached to 

*■ *" i 

the returns, they were improperly considere(| by 
the Board of Tax Appeals. The contention is 
without merit. Proof of signatures is only j one 
method of proving the genuineness of an insjtru- 
ment. This may be established by circumstaiitial 
evidence the same as anv other fact. In Wamau 

^ I 

Sidpliafe Fibre Co. v. Comnussioner, 61 F. (2d) 
879, the Seventh Circuit Court of Appeals affirmed 
the Board of Tax Appeals in giving effect to a 
waiver, the signature to which had not been iden¬ 
tified by oral testimony, saying (p. 880): j 

In the files of the case there were sev(^ral 
original papers of the taxpayer, including 
the petition itself, whereon the signature of 
the taxpayer’s president appears. These 
files were of course before the Board, wl^ch 
then had o23portunity for comparison of the 
signature thereon with those on the wai'^gi’s 
purporting to be by the same president. 
When the Board found, as it did, that |:he 
taxpayer made the waivers, it had befdre 
it the evidence which was afforded by th|ese 
signatures. Such com])arisons with the siig- 
nature on documents admittedlv in the files 
may ])ro]>erly be made by the trier of the 
fa(*ts. ?>1 Stat. GS3, 28 U. S. C. A. '^638: 




IS 


Ciftzois' B(nik cl’* Tru.^f Co. of Middlcxhoro^ 
Kjfi, V. (C. C. A.) 43 ’F. (2d) 549; 

SoijjtlK V. Xctr Provid( )ic(> Tp., Union 
Comifij, X. J. (C. C. A.) 21)3 F. 481. 


Tile ‘‘ Consents " were regular in form, were in 
the tiossession of the projier Government bureau, 
and were iiresuniptively genuine. They were, 
therefore, admissible in evidence. Stern Bros, dr 


Co. V. Biirnrf, 51 F. (2d) 1042 (C. C. A. 8th); Con- 
en te Engineering Co. v. Connni.ssioner^ 58 F. (2d) 
5G(i (C. C. A. 8th) ; Sul phot e Fibre Co. 

Connni.ssioner, sujira. Whether the Board of Tax 


Appeals or counsel made them a part of the record, 
is immaterial. 


It is pertinent to observe that petitioners did not 
move to suppress the ‘‘Consents" as evidence, or 
make any jioint of their having been made a part 
of the record by the Board. The petitioners’ mo¬ 
tion before the Board to “ Reconsider and Revise 
Findings of Fact, etc." made no assignment of this 
action bv the Board as error. 


CONCLUSION 

It is submitted that the decisions of the Board 
of Tax Appeals were in accordance with law and 
should, therefore, be affirmed. 

Respectfully, 

Frank J. WidemaN;, 
Assistant Attorneg General. 

J. Louis Monarch, 
Berryman Green, 

Special Assistants to the Attorney General. 
February 1935. 
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